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discrete issue on a relatively technical question and make it subject to a
much broader debate, which will make it very unlikely in many states that
the act would ever be passed.”'* Even so, it is interesting to note that the
discussion about this effort to broaden the Act consumed more time than
the discussion about any other issue during the Commission’s consideration
of the Act for final approval, which surprised many members of the
drafting committee who had anticipated that there might have been robust
discussion about a perceived need to narrow the scope of the Act.

B.  Applicability: Requiring Courts in All Partition Actions to Determine if
the UPHPA May Apply

Under the UPHPA, those who own heirs property, as defined by the
Act, who end up being either plaintiffs or defendants in partition actions are
likely to have their cases decided under the UPHPA. Under the UPHPA, in
every partition action within a jurisdiction that enacts the UPHPA into law,
a court must determine if the property that is the subject of the action is
heirs property. If the court so determines, “the property must be partitioned
under this [act] unless all of the cotenants otherwise agree in a record.”"*

Though this applicability section of the UPHPA constitutes a technical
litigation procedural issue, which some but not other commissioners
considered unusual,”"” the drafting committee believed that this provision
provides essential protections to many owners of heirs property, though
such legal protections may not be obvious to those who are not experienced
litigators. Heirs property owners are often only served by publication in
partition actions which means that many never end up appearing in the
actions.?'® Other heirs property owners are often unrepresented by attorneys
in partition actions because they lack the financial resources to hire
attorneys, which renders them vulnerable.”’’ Some of these owners who
lack an attorney choose not to proceed pro se, while others represent
themselves in an ineffective way because they lack any sophisticated
knowledge of the law.’'® In sum, many heirs property owners who have
little access to legal services would lack sufficient information to be able to

213. Id. at 103.

214. UPHPA, supra note 1, § 3(b).

215. 2010 Annual Meeting Transcript, supra note 209, at 34-38. Commissioner Barbara Ann
Atwood from Arizona believed that this procedure would require courts in partition actions to function
“more like a German court . . . in a civil system where the court is an active investigator.” See #d. at 36.
In contrast, Commissioner Lee Yeakel from Texas, a federal district court judge who previously served
as a state court judge, indicated that as a judge he didn’t “find this [procedure] either unusual or
burdensome.” See id. at 37-38.

216. Id. at 36.

217. 1d.

218. d.
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invoke the UPHPA in those instances in which these owners were to
become parties to a partition action.

Finally, the drafting committee believed that in many partition actions,
the only cotenant who would realize that the property may qualify as heirs
property is the cotenant who petitioned the court to order a partition sale
and who hopes to acquire the property for a fraction of its value.””” Such a
cotenant would have little incentive to file a motion or to pétition the court
in some other way, requesting the court in a state that had enacted the
UPHPA into law to determine whether the property in question qualifies as
heirs property. There would be a disincentive for such a cotenant to file
such a motion because if it was determined that the property was heirs
property and that the UPHPA would then apply, the nonpetitioning
cotenants would have greater legal rights than such nonpetitioning
cotenants would have under general partition laws.*’

C. Notice by Posting

Many of the observers claimed that many cotenant defendants in
partition actions who have not participated in the actions—and as a result
have often been the subject of default judgments—received only service by
publication, despite the fact that the plaintiffs in these actions could have
identified and located these defendants using reasonable diligence.””' Some
of the observers even claimed that in some partition actions the plaintiffs in
fact knew the residences of the nonresident defendants who were served by
publication.”?? To this end, depending upon the jurisdiction, service by
publication in partition actions may be sufficient if cotenant defendants are
known but unlocatable,””® unknown,??* or nonresidents of the state where
the action was filed.>

The drafting committee was quite concerned that many cotenant
defendants in partition actions do not participate in such actions because
insufficient (though perhaps minimally constitutionally-valid) notice of
these actions was provided to them.””® The drafting committee was even
more concerned that permitting service by publication in partition actions
for nonresident defendants whose addresses or locations are known by a
plaintiff, or could be known by a plaintiff using reasonable diligence, may

219. Id. at 36-38.

220. Id.
221. 1d. at 46-47.
222. Id.

223. See, e.g., TEX. R. CIV. P. 758.

224. See, e.g., S.C. CODE ANN. § 15-61-30 (2005).

225. See, e.g., KAN. STAT. ANN. § 60-307 (2005 & Supp. 2013).
226. 2010 Annual Meeting Transcript, supra note 209, at 4647.
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violate federal due process requirements.””” However, in accordance with
one of the Uniform Law Commission’s general guidelines, the drafting
committee ultimately decided against developing specialized procedural
rules establishing the circumstances under which plaintiffs may use service
by publication in partition actions that the UPHPA may govern.*®

In lieu of developing specialized procedural rules governing the
conditions under which service by publication may be made in partition
actions, the UPHPA requires that in cases in which a plaintiff seeks an
order of notice of publication and a court determines that the property in
question may be heirs property, the plaintiff post a conspicuous sign on the
property.”? This requirement is similar to provisions found in some state
statutes that require a sign or notice to be posted, under certain
circumstances, on real property scheduled to be sold pursuant to a court
order.?® If the plaintiff must post a sign, in addition to stating that the
partition action has commenced and identifying the name and address of
the court, the sign must identify “the common designation by which the
property is known,”?' such as “the Hazel Jones estate,” for example. The
UPHPA’s drafters believe the signage requirement will increase the

227. Though in Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950), the
Supreme Court indicated that personal service has very “often been held unnecessary as to
nonresidents,” some members of the drafting committee were skeptical that service by publication to
nonresidents who own interests in tenancy-in-common property is constitutional in those cases in which
the plaintiffs know the addresses of these nonresident defendants or could discover the addresses using
reasonable diligence. To this end, in Mullane, the Supreme Court further stated the following: “Where
the names and post office addresses of those affected by a proceeding are at hand, the reasons disappear
for resort to means less likely than the mails to apprise them of its pendency.” /d. at 318. Though courts
across the country do not appear to have decided in a uniform way whether nonresidents with known
addresses in partition actions may be served by publication, certain state courts have held, at least in
certain types of cases, that service by publication to nonresident parties whose residence is known or
reasonably ascertainable by the party who provided service by publication constitutes a denial of due
process under the due process clause of the Fourteenth Amendment to the Constitution of the United
States. See, e.g., Baggett v. Baggett, 541 S.W.2d 407, 411 (Tenn. 1976) (It must be noted that this case
was a case considering the sufficiency of service by publication to a nonresident spouse in a divorce
case and that the case was not a partition action.).

228. This decision was consistent with the Uniform Law Commission’s more general policy of
refraining from developing specialized procedural rules for uniform acts that are primarily substantive
in nature. See Theodore J. St. Antoine, The Making of the Model Employment Termination Act, 69
WAaSH. L. REV. 361, 378 (1994).

229. UPHPA, supra note 1, § 4(b). The Alabama Uniform Partition of Heirs Property Act that
will begin applying to partition actions filed in Alabama on or after January 1, 2015 further requires that
the sign be durable and that it must be “at least 11 x 17 inches in size.” ALA. CODE § 35-6A-4 (Supp.
2014).

230. See, e.g., ARIZ. REV. STAT. ANN. § 42-18266 (2006).

231. UPHPA, supra note 1, § 4(b). The requirement that the sign identify the property by its
common designation addresses the fact that a property is often commonly known by the property’s
street address or by some unofficial name, including the name of the family that has owned the property
for a long period of time. For example, as indicated above, many people in a rural community may
commonly refer to a hypothetical property as the Hazel Jones estate.
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chances that a defendant whom the plaintiff served by publication in a
partition action may end up participating in the action.

D. Qualifications for Court-Appointed Commissioners or Referees

In most jurisdictions, any commissioner or referee whom a court
appoints in a partition action must be disinterested,”*? and in some states,
statutes deem certain people ineligible to serve as a commissioner or
referee.®® In some states, the relevant partition statute only explicitly
provides for the appointment of commissioners or referees if the court
orders a division in kind and in all or nearly all of these states any
commissioner or referee who is appointed must be disinterested.”* In some
states, however, statutes do not address whether a commissioner, referee, or
officer, whom a court has appointed to sell property in a partition action,
must be disinterested.”’

In a small number of states, courts that have ultimately ordered a
partition sale have allowed someone who participated in the partition action
on behalf of one of the parties before the court ordered the property sold,
including an attorney or witness for one of the parties, to serve as a
commissioner or referee to make the sale.”® To this end, in permitting a
real estate agent who had served as a witness for one of the parties to serve
as the commissioner for the sale of the property, an Indiana appellate court
held that “[t]he statute governing the appointment of a commissioner to sell
land does not require that the commissioner be disinterested, unlike the
statute regarding commissioners for the partition of land.””” The court
justified this distinction as follows:

If allowed, interested commissioners could easily prejudice one
cotenant while physically partitioning land because the cotenants
necessarily have adverse interests. However, there is not so much
to gain, if anything, from an interested commissioner when selling
property because, as Defendants have noted, all parties have the
common objective of maximizing the sales price.*®

In West Virginia, which also has a statute that does not require
commissioners appointed to make judicial sales including partition sales to

232. See, e.g., MASS. GEN. LAWS. ANN. ch. 241, § 12 (West 2004 & Supp. 2014).

233. See, e.g., CAL. C1v. PROC. CODE § 873.050 (West 1980).

234. See, e.g., N.Y. REAL PROP. ACTS. LAW § 915 (McKinney 2009 & Supp. 2013).
235, Id.at§231.

236. See, e.g., Cohen v. Meyer, 701 N.E.2d 1253, 1256 (Ind. Ct. App. 1998).

237. 1d.

238. ld.
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be disinterested,” courts apparently usually appoint the attorney who
represented the plaintiff to serve as the commissioner to sell property
ordered sold in a partition action.**

The ULC approved the formation of a drafting committee to address
problems with partition actions in large part because of the many
documented cases in which a cotenant initiated a partition action requesting
the court to order partition by sale and then ended up purchasing the
property at the partition sale at a fire sale price. In many of these cases, it
seems clear that this is the result the petitioning cotenant had hoped for all
along. The drafting committee therefore rejected the notion that in all
partition actions in which courts order property sold, all of the parties
desire to maximize the sales price and that, therefore, court-appointed
commissioners do not have to be disinterested. In addressing the property
qualifications or disqualifications for any court-appointed commissioner or
referee more generally, the UPHPA prescribes that any commissioner or
referee “must be disinterested and impartial and not a party to or a
participant in the action.”**!

E. Courts to Determine Value of Property

Under the UPHPA, if a court determines that property in a partition
action constitutes heirs property, the court then must further determine the
value of the property, which in almost all instances will mean the fair
market value of the property.”*? This valuation must be done before the
court considers the merits of the partition action.”* Though this
requirement is quite unusual in comparison to general partition law statutes
in states throughout the United States,* the requirement serves two
important purposes. First, the valuation enables the buying out of a
cotenant’s interest, pursuant to section 7 of the UPHPA, to occur. To this
end, the price at which a cotenant can be bought out under section 7 can
only be determined after a court first determines the value of the property

239. W. VA. CODE ANN. § 55-12-1 (LexisNexis 2008).

240. Carney v. Carney Splice Protector Co., 168 S.E. 478, 478 (W. Va. 1933).

241. UPHPA, supranote 1, § 5.

242. 1d. § 6.

243. 1d. § 6(g).

244. New Mexico represents one of the very few, if not the only, states that requires property that
is the subject of a partition action to be appraised before the court can order a partition in kind or a
partition by sale under certain circumstances. See N.M. STAT. ANN. § 42-5-7 (LexisNexis 1978). This
New Mexico statutory requirement, however, is more limited than the UPHPA’s requirement that a
court determine the value of heirs property before it considers the merits of a partition action. In New
Mexico, a court must only determine the value of property in a partition action if the commissioners
advise the court that if the property in question were to be partitioned in kind it would result in manifest
prejudice to the cotenants as a whole. See id.
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as a whole. Second, given that the UPHPA requires that property ordered
sold under a partition by sale should be sold in most cases by open-market
sale in which a real estate broker must list the property for not less than its
court-determined value, it is first necessary for the court to determine the
value of the property.

In determining the fair market value of heirs property, unless one of
two exceptions apply, a court must appoint a real estate appraiser licensed
in the state in which the heirs property is located to appraise the property
“assuming sole ownership of the fee simple estate.”** Those who
participated in the drafting of the UPHPA recognized that requiring an
appraisal to be done in a partition action represents a cost that the parties
must bear. Recognizing that the cost of an appraisal in some cases may be
too high, the UPHPA provides a court with some discretion to forego
appointing an appraiser if the court determines that “the evidentiary value
of an appraisal is outweighed by the cost of the appraisal.”**® In such
circumstances, instead of requiring an appraisal to be done, the court shall
hold an evidentiary hearing and then establish the fair market value of the
property by considering evidence, other than a court-ordered appraisal,
about the value of the property.?*’

Moreover, instead of a court determining the fair market value of
property in a partition action that has been determined to be heirs property,
the UPHPA enables the cotenants in a partition action to establish the value
of the heirs property themselves—whether such value is purportedly at,
above, or below the property’s fair market value—or to agree upon another
method of valuation that will yield a value for the property.**® However, an
agreement in which the cotenants establish the value of the heirs property
themselves or another method of valuation must be an agreement reached
by all of the cotenants. A court cannot accept such an agreement even if the
only cotenants who did not agree are unknown, unlocatable, or otherwise
are cotenants who remain unascertained.

245. UPHPA, supra note 1, § 6(d).

246. 1d. § 6(c).

247. Id.

248. Id. § 6(b). Other methods of valuation that the cotenants may agree to use include using one
or more real estate broker’s opinion of value, a valuation method that is almost always less expensive
than the cost of an appraisal. See id. § 6(b) cmt. It should be noted that cotenants in a partition case
governed under the UPHPA may want to establish the value of the property that is the subject of the
action by themselves to limit the costs of the action or they may have non-economic reasons for
wanting to determine the value themselves.
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F. Cotenant Buyout

The UPHPA’s buyout provision is significantly different than the
buyout provisions currently available in partition actions under the law of
various states, including the three states that have buyout provisions that
ostensibly make a buyout remedy available only to cotenants who are
deemed to be nonpetitioning cotenants under those statutes. The UPHPA
only subjects the interest of a cotenant that requested partition by sale to be
- bought out and only a cotenant that had never requested partition by sale
may buy out that interest.”** The drafting committee recognized that unlike
a nonpetitioning cotenant or a cotenant that petitioned a court for partition
in kind, a cotenant that petitions a court for partition by sale has
unequivocally signaled his willingness to have his real property interest
extinguished in exchange for a monetary payment.*

The purchase price for the interest of a cotenant that petitioned the
court for partition by sale is “the value of the entire parcel determined
under Section 6 multiplied by the [petitioning] cotenant’s fractional

249. Id. § 7(a). The UPHPA’s buyout provision bears some resemblances to the Alabama
statutory buyout provision that the Alabama Supreme Court in Jolly v. Knopf, 463 So. 2d 150, 153 (Ala.
1985), determined violated state and federal equal protection provisions in that the only interests that
are subject to being bought out mandatorily are interests of a cotenant that petitioned a court for
partition by sale, and only cotenants that did not petition a court for partition by sale are eligible to buy
out such interests. As discussed hereinbefore, the Jolly court’s equal protection analysis is very
questionable as the Alabama Supreme Court itself subsequently made clear in a 1999 opinion. See
supra Part 11.B.2.c.3. Moreover, even if the current Alabama Supreme Court would consider Jolly still
to be good law, the UPHPA’s buyout provision is distinguishable from the buyout provision considered
by the Jolly court in terms of the legislative purposes of the two different statutes. In Jolly, the Alabama
Supreme Court noted that the legislative purpose of the statute it ruled unconstitutional, in terms of how
the buyout provision favored nonpetitioning defendants over cotenants that had petitioned a court for
partition by sale, was to provide co-owners in general with protections against other co-owners that
request a court to order the co-owned land to be forcibly sold for a pro rata distribution of the sale
proceeds. Jolly, 463 So. 2d at 153; see also 1 JESSE P. EVANS 11, ALABAMA PROPERTY RIGHTS AND
REMEDIES, 11-26 (5th ed. 2012).

Chief Justice Torbert suggested in his special concurrence that if the statute had been more
narrowly tailored “to preserve family estates by preventing title from passing to a stranger” as he
believed was the real intent of the statute instead of applying to “any property held by ‘joint owners or
tenants in common’ the statute would have been deemed constitutional. Cf. Jolly, 463 So. 2d at 154
(emphasis in original). In contrast to the statute at issue in Jolly, the UPHPA was drafted specifically to
alleviate tenancy-in-common land loss for families that own heirs property. To this end, the UPHPA
can be distinguished from the statute at issue in Jo/ly in three ways. First, in contrast to the statute at
issue in Jolly that applied to property held by joint owners or tenants in common, the UPHPA only
applies to tenancy-in-common property. Second, the UPHPA only applies to tenancy-in-common
property owned by family members in substantial part. Third, the UPHPA does not apply to all tenancy-
in-common property that is substantially owned by families but only to such family-owned tenancies in
common in which at least one cotenant acquired title from a relative.

250. UPHPA, supra note 1, § 7 cmt. 3. Many cotenants that petition courts for partition by sale do
not end up bidding on the property at the partition sale. Though other cotenants that petition courts for
partition by sale do intend to participate in the bidding at any partition sales courts may order, these
cotenants, of course, have no legitimate guarantee that they will be the winning bidders.
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ownership of the entire parcel.”®! In comparison to buyout provisions
contained in many tenancy-in-common agreements that utilize discounts of
one type or another to value the interest of a cotenant that may be bought
out, the UPHPA’s formula for determining the purchase price for the
interest of the cotenant that petitioned the court for partition by sale is quite
generous.”>> More generally, tenants in common who sell their fractional
interests voluntarily normally receive substantially discounted sales prices
for their interests in part because tenancy-in-common ownership represents
a particularly unstable form of ownership.?® The drafting committee
concluded that providing cotenants that petitioned courts for partition by
sale with somewhat more compensation than they normally could expect
from arms-length, negotiated sales of their interests—or from distributions
from forced partition sales conducted under general partition statutes—is
reasonable, taking into account the fact that the UPHPA mandates that
those who petition courts for partition by sale are subject to having their
interests involuntarily bought out.”**

Under the UPHPA’s buyout provision, any cotenant that did not
petition the court for partition by sale “may buy all the interests of the
cotenants that requested partition by sale.”?>> However, if more than one
eligible cotenant elects to buy the interests of the cotenants that petitioned
for partition by sale, “the court shall allocate to the cotenants the right to
buy those interests among the electing cotenants based on each electing
cotenant’s existing fractional ownership of the entire parcel divided by the
total existing fractional ownership of all cotenants electing to buy.”?*
Unlike the Georgia® and South Carolina®® statutes that provide a
mechanism for cotenant buyout, the UPHPA contains an explicit savings
clause that permits electing cotenants that paid their apportioned purchase
price to pay within a discrete period of time the entire purchase price for
any interests that were not purchased in the first round of the buyout due to

251. Id. § 7(c).

252, For example, a model tenancy-in-common agreement that the ABA’s Property Preservation
Task Force made available to the public contained the following formula that is to be used to determine
the discounted price cotenants that do not want to partition a particular parcel of property subject to the
tenancy-in-common agreement have to pay to buy out the interest of a cotenant who desires to file a
partition action: “(I) the Property’s appraised value, times (ii) the partitioning Owner’s percentage
ownership interest in the Property, times (iii) .75.” Model Tenancy in Common Agreement (formerly
available at http://www.abanet.org/dch/committee.cfm?com=RP018700) (on file with author).

253. UPHPA, supranote 1, § 7 cmt S.

254, Id.

255. Id. § 7(a).

256. Id. § 7(d)(2).

257. GA. CODE. ANN. § 44-6-166.1(e)(1) (2010 & Supp. 2014).

258. S.C. CODE ANN. § 15-61-25(E) (2005 & Supp. 2013).
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the fact that one or more other electing cotenants failed to pay their
apportioned purchase price on time.?”

The UPHPA’s buyout provision not only seeks to promote greater
continuity of ownership for those who own heirs property, but it also seeks
to enable consolidation of tenancy-in-common properties in some limited
ways that may make the ownership more manageable going forward. A
successful buyout under the UPHPA of the interests of those in a particular
case that petitioned a court for partition by sale will itself result in a
tenancy in common that is more consolidated. In some cases the
consolidation may be fairly robust, but in others it may be quite modest.
Further, the UPHPA’s buyout provision provides for a possible second
buyout by cotenants who did not petition for partition by sale and who
appeared in the partition action of “the interests of cotenants named as
defendants and served with the complaint but that did not appear in the
action.””*

Though this second discretionary buyout could have substantial
benefits in terms of consolidating ownership among a significantly smaller,
more active group of cotenants, the drafting committee deliberately
structured this second buyout so that it would not undermine other
important principles the drafting committee considered important. First,
any sale of interests under the second buyout may only occur after a buyout
of the interests of cotenants that petitioned the court for partition by sale
has been completed.”®' The UPHPA’s buyout section is structured in this
way because the drafting committee believed that providing for
simultaneous, nondiscretionary buyouts of the interests of cotenants that
petitioned a court for partition by sale, and of the interests of non-appearing
cotenants, could result in many eligible cotenants who would like to utilize
the buyout provision failing to do so. This could occur simply because
these eligible cotenants might have insufficient money to buy out all those
interests that would be subject to such a simultaneous sale. To this end,
many, if not most, cotenants eligible to buyout interests would need to
draw upon personal savings or other liquid assets because lenders almost
never allow tenants in common to use their fractional ownership interests
as collateral to secure loans, as indicated previously.

The drafting committee also decided that courts should have discretion
to authorize or reject any request for a buyout of interests of non-appearing
cotenants. Provision for this possible second buyout takes into account the
fact that sometimes cotenants that do not participate in partition actions are
inactive cotenants that have done little to help maintain the property, or are

259. UPHPA, supra note 1, §§ 7(e)(3)-(f).

260.  Id. §§ 7(g)(h).
261, Id.§ 7(h)(1).
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cotenants who are indifferent with respect to receiving money for their
interests, as opposed to maintaining their ownership interests in heirs
property. However, the drafters also recognized that some cotenants who
do not participate in partition actions do not do so because they never
received effective notice of the partition action. Others do not participate,
for example, because they do not have the financial resources to hire an
attorney to enable them to participate in the partition action in a meaningful
way. Still others do not participate for other legitimate reasons.

G. Reinstating or Fortifying the Preference for Partition in Kind

Many, but not all, partition actions involving heirs property could be
completely resolved under the UPHPA’s buyout provision. There are three
circumstances under which the UPHPA’s buyout provision could not help a
court completely resolve a partition action. First, there are cases in which a
cotenant or cotenants have only petitioned a court for partition in kind,
which would render the buyout provision inapplicable. Second, the buyout
provision would not resolve a partition action subject to the UPHPA if
eligible cotenants do not purchase all of the interests of cotenants that
petitioned a court for partition by sale.” Further, even if there were a
successful buyout of all the interests of cotenants that petitioned a court for
partition by sale, if there is at least one cotenant that still requests partition
in kind at the conclusion of the buyout, the court must proceed to resolve
the case in some other way.

The UPHPA maintains the preference for partition in kind that is found
in the clear majority of general state partition statutes which require a court
to order partition in kind unless this remedy would result in great prejudice,
substantial injury, or some other similar formulation of the prejudice
standard.”®® In seeking to make partition in kind more feasible in some
cases, the UPHPA explicitly gives cotenants the right to aggregate their
interests to make division more possible;’* requires courts to consider
interests held by cotenants that are unknown, unlocatable, or the subject of
a default judgment as one unit;?®* and explicitly permits a court to use
owelty to make partition in kind feasible in those instances in which it
might otherwise be impracticable.’®® Under the UPHPA, if partition in kind
would result in great prejudice or manifest prejudice, a court must order

262. Id. §§ 7(e)(2)—~(£)(2).

263. Id. § 8(a); Mitchell, Reconstruction, supra note 34, at 513.
264. UPHPA, supra note 1, § 8(a).

265. 1d. § 8(d).

266. 1d. § 8(c).
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partition by sale unless no cotenant petitioned the court for partition by
sale. In the latter instance, a court must dismiss the partition action.?®’

Though on the surface the UPHPA is simply consistent with general
partition statutes throughout the country in preferring partition in kind to
partition by sale, the UPHPA provides real substance to this preference. In
contrast, the preference under general state partition statutes has been
substantially undercut as discussed earlier by courts that apply purely
economic tests™®® or tests that explicitly make any noneconomic
considerations subordinate to economic considerations.?®® Therefore, the
standard that a court must use under the UPHPA to determine whether
partition in kind would result in great or manifest prejudice to the cotenants
as a group represents a very substantial reform to the extant partition law
under general partition statutes, which in many instances has become a de
facto preference for partition by sale. In determining whether partition in
kind is feasible under the UPHPA, a court must weigh the totality of all
relevant factors and circumstances consistent with an approach used by a
very small minority of states in partition actions arising under general state
partition laws.””°

The factors a court must weigh in deciding whether partition in kind is
feasible under the UPHPA include a number of economic and
noneconomic factors.”” First, a court simply must consider whether the
property practicably can be divided. Second, a court must consider whether
the aggregate fair market value of the parcels that would result from a
division in kind would be materially less than the value of the property if it
were sold as a whole, provided that a court must take into account the
economic condition under which a partition sale would occur. Third, a
court must consider any evidence of longstanding family ownership or
possession of the property “by a cotenant and one or more predecessors in
title or predecessors in possession to the cotenant who are or were relatives
of the cotenant or each other.”?’”> Fourth, a court must consider any
cotenant’s sentimental attachment to the property, including attachment
that arises because the property has ancestral or other unique value. Fifth, a
court must consider any cotenant’s lawful use of the property and the

267. Id. § 8(a). This provision of the UPHPA seeks to address the fact that there are cases in
which courts have ordered partition by sale notwithstanding the fact that, though one or more of the
cotenants petitioned the court for partition in kind, none of the cotenants ever petitioned the court for
partition by sale. See supra text accompanying notes 152-153.

268. See, e.g., Ashley v. Baker, 867 P.2d 792, 796 (Alaska 1994).

269. See, e.g., Fike v. Sharer, 571 P.2d 1252, 1254 (Or. 1977).

270. See, e.g., Delfino v. Vealencis, 436 A.2d 27, 33 (Conn. 1980); Eli v. Eli, 557 N.W.2d 405,
409-411 (S.D. 1997); Ark Land Co. v. Harper, 599 S.E.2d. 754, 761 (W. Va. 2004).

271. UPHPA, supra note 1, §§ 9(a)(1)-(7).

272. Id. at § 9(a)(3).
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extent to which such a cotenant would be harmed if such a cotenant could
not continue to use the property in the same lawful way as a result of the
partition action. The lawful uses that a court may consider can include
residential or commercial uses. Sixth, a court must consider the extent to
which the cotenants have been responsible in terms of contributing their
pro rata shares of the carrying charges, such as the property taxes and the
property insurance, or in contributing to physically improving and
maintaining the property. In addition to these six factors, a court shall
consider any other relevant factor.

Unlike states that use an economics-only test or a test that subordinates
any noneconomic considerations to economic factors in deciding whether
partition in kind is feasible, a court deciding whether partition in kind is
feasible under the UPHPA may not decide that one factor is dispositive
without weighing all other relevant factors and circumstances.”” In sum,
the UPHPA does not make noneconomic considerations a court may
consider in deciding how to partition property subordinate to economic
considerations, or economic concerns subordinate to noneconomic
concerns for that matter.

H. Reforming Partition Sales Procedures to Increase Sales Prices

Though the UPHPA’s provision for cotenant buyout and the statute’s
fortification of the preference for partition in kind were designed to reduce
the frequency with which courts order partition sales of family-owned
property in jurisdictions that enact the UPHPA into law, of course there
still will be instances in which courts resolve partition actions appropriately
by ordering partition by sale. In recognizing this fact, the drafting
committee for the UPHPA sought to ensure that partition sales under the
UPHPA do not end up causing tenancy-in-common owners significant or
even devastating economic harm. Under the UPHPA, partition sales should
be conducted in ways that are dramatically different from the way in which
a typical partition sale is conducted in jurisdictions throughout the United
States. As a result, under the UPHPA, heirs property owners should receive
more value (and in many cases significantly more value) for their property
interests than heretofore has been the case under partition sales conducted
under general state partition laws. The changes the UPHPA makes to the
partition sale process are also likely to serve as a strong disincentive to
cotenants who might otherwise be motivated to file a partition action in
which they would request partition by sale solely or in large part because
they hope to purchase the property for themselves at a fire sale price.

273, I1d.§9(b).
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Under the UPHPA, a partition sale is required to be “an open-market
sale unless the court finds that a sale by sealed bids or an auction would be
more economically advantageous and in the best interest of the cotenants as
a group.””™ If a court orders that a partition sale will be an open-market
sale, the court will appoint a licensed, real estate broker to offer the
property for sale.”> Consistent with other provisions of the UPHPA that
seek to provide the parties with some significant control over different
aspects of the partition action, the parties first have the opportunity to agree
upon which real estate broker the court shall appoint.?’”® If the parties do not
agree upon the selection of a real estate broker within ten days of a court’s
decision to order an open-market sale, the court will appoint a disinterested,
licensed, real estate broker.?”” Any real estate broker appointed by a court
in a partition action to offer property for sale by open-market sale, “shali
offer the property for sale in a commercially reasonable manner at a price
no lower than the determination of value and on the terms and conditions
established by the court.”*® In short, if a court in a partition action orders
partition by sale by open-market sale, a real estate broker appointed to offer
the property for sale should seek to sell the property in question in much
the same way such a broker would seek to sell property he or she offers for
sale on behalf of a willing seller who voluntarily seeks to sell her property.

The UPHPA accounts for the fact that properties offered for sale by
open-market sale may in a substantial percentage of cases generate offers
for at least the court-determined valuation and for those instances in which
a court-appointed broker may not receive an offer for the court-determined
valuation within a reasonable period of time. In the former circumstances,
the broker shall file a report of the sale that complies with the UPHPA’s
reporting requirements.””” After a broker files such a report with a court,
the sale may be completed in accordance with state law provisions other
than the provisions of the UPHPA.**

274 Id. § 10(a). o

275. Id. § 10(b). A very limited number of courts in a small number of states in the United States
have ordered that partition sales be conducted in a way that approximates how property is typically
offered for sale by sellers under fair market value conditions, conditions which typically include the use
of a real estate broker in the effort to sell the property. See, e.g., McCorison v. Warner, 859 A.2d 609,
614 (Conn. Super. Ct. 2004) (ordering that the property be listed by a real estate broker for up to two
years provided that at least 25 percent of the parties agreed to continue to have the property listed by a
broker after the first year if the property had not been sold by that time); Orgain v. Butler, 496 S.E.2d
433, 435 (Va. 1998) (reversing chancellor’s order that property be sold at a public auction because the
property would yield a much better price if it were offered for sale on the open market by a real estate
broker).

276. UPHPA, supra note 1, § 10(b).

2717. Id.

278. Id.

279. Id. §§ 10(c)(1), 11.

280. Id. § 10(c)(2).
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In the circumstance in which a court-appointed broker does not receive
an offer for the court-determined valuation within a reasonable period of
time, the court has several options. First, the court can simply approve the
highest outstanding offer if there is such an offer’®’ and then the sale can be
completed consistent with how a sale may be completed if the broker had
received an offer for at least the court-determined value within a reasonable
time. Second, the court can redetermine the value of the property and then
order that the broker should continue to offer the property for sale for some
additional period of time.”® Third, the court can determine that it is no
longer feasible to continue to offer the property for sale by open-market
sale and can instead order that the property be sold by sealed bids or at an
auction.”® In any case in which a court orders a sale by sealed bids or an
auction, the court must set the terms and conditions of the sale.?®* This is
the case whether the sale by sealed bids or the auction was ordered in the
first instance or only after a court determines that it would be unwise to
continue to offer property that is the subject of a partition action for sale by
open-market sale after the lapse of a reasonable period of time in which no
offer for the court determined value was made. Such terms and conditions
for a sale by sealed bids or an auction could include, for example, a reserve
price below which the property may not be sold.

V. CONCLUSION

The development of the UPHPA culminating in its promulgation in
2010, and its enactment into law in four states thus far, including two in the
heart of the South, represents a truly remarkable legal development that
very few people believed to be achievable up until just a few years ago.
Many different people played key roles, and some played simply
indispensable roles, in the drive to convince the ULC to form a drafting
committee to develop a uniform partition act and in the drafting of the
UPHPA over the course of three years. Many others are making important
contributions to the ongoing advocacy work that is being done to convince
states to enact the UPHPA into law, including staff at the ULC, many
members of the HPRC, this author, and others. The commissioners on the
drafting committee, including some with long experience in drafting
uniform real property acts, the ABA advisors, an unusually varied and
committed group of observers, including many from local and regional
public interest legal organizations that had never previously participated in

281 Id. § 10(d)(1).
282, 1d. § 10(d)(2).
283, Id. § 10(d)(3).
284.  Id. § 10(e).
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the process of drafting any uniform act, and this author in my role as
Reporter for the UPHPA, ended up working very well together and forming
a real esprit de corps.

The drafting committee was often able to reach compromises that
satisfied most or all of the members of the drafting committee and the
observers. However, the issue of the circumstances in which attorney’s fees
could be awarded in partition actions under the UPHPA was decided in a
way that left some members of the drafting committee and an even larger
number of the observers dissatisfied, at least at the time this decision was
made. The UPHPA drafts up until the final meeting of the drafting
committee included significant language restricting the ability of a court to
award attorney’s fees in a partition action, consistent with the American
rule on attorney’s fees.”® However, the ULC’s leadership expressed serious
concern at the final drafting committee meeting that such a provision on
attorney’s fees could harm enactment efforts in some states that otherwise
might be inclined to enact the UPHPA into law. After hearing this concern,
the commissioners on the drafting committee decided in the end against
including any provision in the UPHPA that would restrict the ability of a
court to award attorney’s fees in partition actions decided under the
UPHPA.**

Even though the UPHPA as approved does not prohibit a court from
making an attorney’s fee award in a contested partition, the act does
include significant provisions that serve as “shark repellant” as one law
professor stated in a written submission to the drafting committee,”®’ for
those cotenants interested in forcing the sale of family-owned, tenancy-in-
common property in the hopes that such a cotenant could acquire the
property for a fire sale price. Among other provisions that would
disincentivize such a cotenant from filing a partition action in order to
acquire family-owned property are the buyout provision, the provision
fortifying the preference for partition in kind, and the provision requiring

285. See, e.g., Nat’l Conference of Comm’rs on Unif. State Laws, UPHPA May 2009 Interim
Draft, available at
http://www.uniformlaws.org/shared/docs/partition%200f%20heirs%20property/upipa_cleandraft_may0
9.pdf; Nat’l Conference of Comm’rs on Unif. State Laws, UPHPA March 26-27, 2010 Committee
Meeting Draft, available at
http://www.uniformlaws.org/shared/docs/partition%200f%20heirs%20property/upipa_mtgdraft clean_
031110.pdf. :

286. The drafting committee’s decision to strike any language from the UPHPA that would
prohibit a court from making an attorney’s fee award does appear to have been helpful in the ultimately
successful effort to enact the UPHPA into law in Alabama. In enacting the UPHPA into law in
Alabama, the Alabama legislature added language to the UPHPA making it clear that the Alabama
Uniform Partition of Heirs Property Act does not make any changes to the provision in Alabama’s
general partition law that permits a court to award attorney’s fees in a partition action. See ALA. CODE §
35-6A-3(d) (Thomson Reuters Supp. 2014).

287. See E-mail from Hugh C. Macgill, supra note 155.
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that partition sales be conducted in a manner designed to maximize the
sales price with the open-market sale representing the preferred sales
method.

Though the UPHPA represents the most substantial reform effort in
modern times to reinforce family ownership of tenancy-in-common
property in the United States, it does not address every challenge those who
own heirs property face. Many families still own heirs property that could
be better consolidated under the family’s continued ownership so that the
property could be better utilized. Given that the UPHPA provides for
consolidation mostly on the margins, a family interested in consolidating
their tenancy-in-common ownership would have to pursue other strategies
in most instances to seek such consolidation. These strategies could include
private ordering strategies such as converting a family’s tenancy-in-
common ownership into another formm of common ownership such as a
limited liability company. Additional law reform efforts also could be
pursued that might include a statute that would enable those owning a
supermajority of the interests in a tenancy in common to change their
ownership form into a form that is more functional, including a limited
liability company, as opposed to the current state laws that require all the
cotenants to agree to such a change.”*®

Further, many who own heirs property are unable to improve their
property in any significant way or to use their property to develop income-
generating activities and wealth that can help them move beyond being
merely “land rich but cash poor,” a typical economic condition for a
substantial number of heirs property owners. This substantial
underdevelopment of heirs property holdings is attributable in part to the
fact that those who own heirs property are often unable to secure financing
so that they can realize the potential economic value of their tenancy-in-
common ownership. To this end, lending institutions typically refuse to
accept heirs property as collateral for loans due to concerns that those who
own heirs property lack clear title. A number of initiatives could be
undertaken in an effort to help convince private and government lenders to
make financing more available to those who own heirs property.

Nevertheless, in those states that have enacted the UPHPA into law,
heirs property owners now possess substantial new legal protections and
rights that those who have worked with heirs property owners for decades
had long sought, though the chance of securing these rights seemed quite
small until the Uniform Law Commission decided to begin work on
drafting the UPHPA. In addition to the four states that have enacted the

288. See Mitchell, Reconstruction, supra note 34, at 568-72.
289. See Thomas W. Mitchell, Destabilizing the Normalization of Rural Black Land Loss: A
Critical Role for Legal Empiricism, 2005 WIS. L. REV. 557, 578-79 (2005).
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UPHPA into law, a number of other states from many different regions of
the country are likely to consider it over the course of the next few years
according to the legislative counsel staff member at the ULC who is
working to help enact the UPHPA into law. The UPHPA concededly offers
no benefits to the substantial number of heirs property owners who have
already involuntarily lost their property in partition actions over the course
of the past several decades. Nevertheless, the enactments and potential
enactments of the UPHPA are significant because poor and disadvantaged
heirs property owners own more property than many people realize. For
example, African-Americans own several million more acres of agricultural
land alone, worth several billion dollars, than most academics have
realized,” including many academics who have suggested that black
landowners are on the verge of extinction. Much of this agricultural land is
heirs property. Further, the UPHPA stands to benefit the large number of
families that own heirs property that is not agricultural land whether the
properties are located in cities, along the oceanfront, or in rural locations.

Finally, the effort to reform partition law by drafting a uniform
partition act has had other noteworthy, secondary benefits that hold the
potential to build upon the progress that has been made in reforming
partition law to provide heirs property owners with more stable ownership.
For example, important relationships were forged during the drafting of the
UPHPA, including among members of the Heirs’ Property Retention
Coalition that had not had a history of working together in any substantial
way before 2006. There is a fair chance at least that these new (or at least
improved) relationships could be leveraged in a meaningful way to help
address other significant problems heirs property owners face. More
broadly, the UPHPA’s very solid record of introductions and enactments
should be drawn upon as an instructive case study to help convince various
important legal actors that property law can be reformed in a constructive
way, in more instances than many of these people may have thought
possible, to serve the interests of a broader group of people, including those
with little economic or political power.







