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ESTIMATING THE EFFECT OF DAMAGES
CAPS IN MEDICAL MALPRACTICE CASES:
EVIDENCE FROM TEXAS'

David A. Hyman, Bernard Black, Charles Silver, and William M. Sage?

ABSTRACT

Using claim-level data, we estimate the effect of Texas's 2003 cap on non-
economic damages on jury verdicts, post-verdict payouts, and settlements in
medical malpractice cases closed during 1988-2004. For pro-plaintiff jury verdicts,
the cap affects 47-percent of verdicts and reduces mean allowed non-economic
damages, mean allowed verdict, and mean total payout by 73-percent, 38-percent,
and 27-percent, respectively. In total, the non-econ cap reduces adjusted verdicts
by $156M, but predicted payouts by only $60M. The impact on payouts is smaller
because a substantial portion of the above-cap damage awards were not being paid
to begin with. In cases settled without trial, the non-econ cap affects 18-percent of
cases and reduces predicted mean total payout by 18-percent. The non-econ cap
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Canadian and Midwest Law and Economics Association, and the Conference on Empirical
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on Lawyers, Civil Justice, and the Media at the University of Texas School of Law. The working
paper version of this article is available at http://ssrn.com/abstract=995649.
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has a smaller impact on settled cases than tried cases because settled cases tend
to involve smaller payouts. The impact of the non-econ cap varies across plaintiff
categories. Deceased, unemployed, and (likely) elderly plaintiffs suffer a larger per-
centage reduction in payouts than living, employed, and non-elderly plaintiffs.

We also simulate the effects of different caps and find substantial differences
in cap stringency across states. Different caps reduce aggregate payouts in tried
cases (all cases) by between 16-percent and 65-percent (7-percent and 42-per-
cent). Caps on total damages have especially large effects.

1. INTRODUCTION

Damages caps are ground zero in the debate over medical malpractice re-
form. To proponents, caps on non-economic damages (“non-econ caps”)
are a silver bullet, simultaneously targeting frivolous lawsuits, excessive
damage awards, run-away juries, and high medical malpractice premiums.
To critics, non-econ caps are both ineffective (because they will not ma-
terially lower malpractice premiums or the cost of health insurance) and
unfair (because they reduce damage awards by larger amounts for the most
severely injured, and for women, children, and the elderly). Since California
enacted a non-econ cap in 1975, there have been legislative battles in many
states and at the federal level over such caps. At present, 30 states have a cap
on non-economic damages or total damages.’

Most prior studies of the effect of non-econ caps have been conducted
using high-level data on aggregate payouts and number of claims, often ag-
gregated across states with different types of caps and different definitions
of what counts as a malpractice claim. The few case-level studies that have
been performed have only analyzed awards—not payouts.

In this paper, we use detailed case-level data to estimate the impact of the
Texas non-econ cap on jury awards, post-verdict payouts, and settlements
in medical malpractice cases. We employ a unique dataset of all closed
medical malpractice claims in Texas from 1988-2004 with payouts over
$25,000 in 1988 dollars.* In 2003, Texas capped non-economic damage at

3 See Avraham (2006a); Sharkey (2005). Five states have adopted caps, only to have them
struck down as unconstitutional. Sharkey (2005). Table 11 lists the states with caps and
summarizes the caps.

4 Unless otherwise indicated, all dollar amounts in this paper are in 1988 dollars, computed
using the Consumer Price Index for All Urban Consumers (annual average) as a price index.
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$250,000 for medical malpractice cases against physicians and other indi-
vidual health-care providers, with an additional $250,000 or $500,000 pos-
sible if a hospital or other health-care institution is also liable. We simulate
the effect of this cap on jury awards and post-verdict payouts by applying
it to the jury verdict cases in our dataset—to which the non-econ cap did
not apply. We use the results of this analysis to predict the Texas cap’s effect
on “settled cases” in our dataset (cases that were settled without a full trial).
We also use the Texas data to simulate the effect of different caps, including
the actual caps adopted by the states that have them.

We innovate in this paper partly by using a rich case-level dataset to es-
timate the effect of a single cap in a single state, Texas. We also innovate in
methodology, by developing a simulation approach that can be used to es-
timate the effects of caps adopted by other states. Our simulation approach
can potentially be used with other datasets as well.

For jury trials, we have uniquely detailed case-level data on both awards and
payouts. Most previous studies of cap effects use aggregate state-wide results.
The few case-level studies have information on verdicts but not payouts (or
payouts but not verdicts) and have biased samples, no breakout of damages
into economic, non-economic and punitive components, or both problems.
Unlike previous studies, we can simulate the effect of the non-econ cap on
both awards and payouts. We can also use the detailed data from tried cases to
estimate the effect of the cap in settled cases. We also can use the Texas data to
simulate the effect of a wide variety of caps, including those adopted in other
states. Other studies also face an endogeneity problem. A non-econ cap will
affect which cases are brought and which are settled; the amounts cases
settle for; and how cases are tried. Thus, one cannot simply compare pre-
cap and post-cap outcomes to determine the effect of the cap on case-level

Source: www.bls.gov/cpi/. To convert to 2007 dollars, multiply by 1.75. In regressions, we
define year as (calendar year—1988). This paper is one of a series using the Texas closed
claims database to explore different aspects of medical malpractice and personal injury
litigation. Other pieces of this overall project include Bernard Black, Charles Silver, David
A. Hyman and William M. Sage (2005) (trends in overall payouts, referred to below as
Stability, Not Crisis); David A. Hyman, Bernard Black, Kathryn Zeiler, Charles Silver, and
William M. Sage (2007) (comparing jury verdicts with actual payouts); Kathryn Zeiler,
Charles Silver, Bernard Black, David A. Hyman, and William M. Sage (2007) (physician pol-
icy limits and out-of-pocket payments); and Bernard Black, David A. Hyman, Charles Silver,
and William M. Sage (2008) (analyzing defense costs in medical malpractice claims).
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outcomes. We avoid this problem because a non-econ cap was not in effect
during the period we study. We analyze the hypothetical impact of the non-
econ cap on cases brought before the Texas non-econ cap was adopted.

Our simulation approach and dataset also have important limitations. At
the aggregate level, we cannot study how caps affect claim frequency, malprac-
tice insurance premiums, or the total cost of malpractice litigation. At the case
level, our simulation approach assumes—counterfactually—that the same
cases will be brought with a cap as were brought without one. Depending on
how plaintiffs and defendants respond to caps in making micro-level deci-
sions, the percentage effects on allowed awards and payouts in the cases that
are still brought could be larger or smaller than the simulation results we
report. Our data is also limited to a single state, albeit a large one.

Our principal conclusions for the Texas cap are

The non-econ cap affects 47-percent of jury awards (154/326) and re-
duces the mean (median) allowable awards of non-economic damages by
73-percent (33-percent). The mean allowed non-econ award drops from
$597,000 to $158,000.

The cap reduces the mean (median) “allowed verdict” (the allowable por-

tion of the jury award, plus interest) by 37-percent (36-percent). The mean
allowed verdict drops from $1.28 million to $800,000.

The cap reduces the mean (median) predicted payout in jury verdict cas-
es by 27-percent (23-percent). The mean payout drops from $696,000 to
$512,000. The reduction in mean payout ($184,000) is substantially smaller
than the reduction in the mean allowed verdict ($480,000).

The cap affects 18-percent of settled cases. Predicted aggregate payouts in
settled cases decline by 18-percent. The mean settlement payout declines
from $313,000 to $257,000.

The non-econ cap has a disparate impact across plaintiff demographic

groups, with larger percentage reductions borne by deceased, unemployed,
and (likely) elderly plaintiffs, relative to non-deceased, employed, and non-

elderly plaintiffs.

Our principal conclusions on cap design are

A flat $250,000 nominal cap (as in California and some other states) affects

52-percent of verdicts and reduces mean post-verdict payout by 29-percent.
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+ The caps adopted by different states have widely varying predicted effects.
For mean allowed verdicts, the predicted reduction ranges from 28-percent
(Wisconsin) to 76-percent (Louisiana). Including both tried and settled
cases, the impact on mean payout ranges from 7-percent (Illinois) to 42-
percent (Louisiana). Total damages caps generally have a larger impact on

payouts in tried cases than non-econ caps.

The disparate impact of non-econ caps across plaintiff demographic groups

fades as the level of the non-econ cap increases.

If a non-econ cap is not adjusted for inflation, its effect increases over
time. The California non-econ cap blocked 35-percent of non-economic
damages and 8-percent of payouts in 1975; this rose to 79-percent of non-
economic damages and 29-percent of payouts in 2003. By 2043, at an as-
sumed 4-percent inflation rate, it will block 94-percent of non-economic

damages and 40-percent of payouts.

This paper proceeds as follows. Part 2 reviews previous studies of the impact
of non-econ caps on payouts. Part 3 describes the Texas medical malpractice
dataset. Part 4 presents our simulation results from applying the Texas cap
to pre-cap jury verdicts. Part 5 extends the model to the 97-percent of cases
that are settled without a full trial. In Part 6, we simulate the effects of the
caps adopted by other states and examine other variations in cap design.
Part 7 discusses some implications of our findings, and Part 8 concludes.

2. PAST RESEARCH ON CAPS ON NON-ECONOMIC DAMAGES

There is a large empirical literature on the effect of caps on non-economic
damages on verdicts, claim frequency, malpractice insurance payouts, mal-
practice premiums, defensive medicine, physician supply, overall health in-
surance premiums, mortality rates, and more. Some of this literature is peer
reviewed but much appears in government reports, non-peer reviewed jour-
nals, and policy papers issued by think tanks and advocacy groups. There
have been several recent reviews of this literature.” We focus in this review
on the much smaller number of studies that rely on claim-level data.

5 Nelson, Morrisey, and Kilgore (2007); Mello (2006); U.S. Congressional Budget Office (2004);
Studdert, Mello, and Brennan (2004); U.S. Office of Technology Assessment (1994).
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2.1. Case-Level Studies of Jury Verdicts

We are aware of five academic studies that use case-level data to analyze
the effect of caps on verdicts. Sharkey (2005) relies on the Bureau of Justice
Statistics survey of state civil trials, conducted in 1992, 1996, and 2001, and
finds no effect of a non-econ cap on jury awards and no significant effect
on allowed awards. However, her data does not break out damages into
economic, non-economic, and punitive components.

Four studies rely on jury verdict reporters (JVRs), which are widely believed
to be biased toward larger verdicts. David M. Studdert, Y. Tony Yang, and
Michelle M. Mello (2004) study 298 California malpractice jury verdicts over
1985-2002 in which the jury award exceeded the non-econ cap. The non-econ
cap reduced non-econ awards by 73-percent and total awards by 35-percent,
with greater reductions for more severely injured plaintiffs. They found no evi-
dence that the non-econ cap had a greater impact on female or elderly plaintiffs.

ARAND study by Nicholas M. Pace, Daniella Golinelli,and Laura Zakaras
(2004) also relies on California JVR reports. They study 257 verdicts over
1995-1999, and find that the non-econ cap applied in 45-percent of cases,
and reduced aggregate jury awards from $421 million to $295 million (30-
percent). Death cases were affected by the cap more often than non-fatal
injury cases (58-percent versus 41-percent). Cases involving infants and the
elderly were modestly more likely to be affected by the cap.

Michael L. Rustad (2006) studied 186 pro-plaintiff jury verdicts against
nursing homes in California, Florida, and Texas during the period 1990—
2004. For 149 of these cases, a break-out of non-economic damages was
available, with a total of $300 million in non-economic damages awarded.
Rustad states that “thirty-four percent of the cases had noneconomic dam-
age awards of $250,000 or below . . . and thirty-seven percent . . . exceeded
$1,000,000.” He further states that “in thirteen percent of the nursing home
cases, the claimant’s overall recovery would be downsized by ninety percent
or more [by a $250,000 (nominal) non-econ cap]. In another one of three
cases, the recovery will be reduced between zero and ninety percent.” Using
Rustad’s data, we estimate that a flat non-econ cap of $250,000 would re-
duce non-economic damages for his sample by 91-percent.®

6 The article does not contain sufficient information to determine how a non-econ cap
would affect non-economic damages. Professor Rustad provided additional details in re-
sponse to our request.
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Lucinda M. Finley (2004) studied pro-plaintiff jury verdicts with a break-
out of non-economic damages from California (131 cases), Maryland (88
cases), and Florida (130 cases). Not all of these cases involved medical mal-
practice. She found that women and elderly accident victims suffered a
“significant disparate impact from caps . . . los[ing] greater percentages of
their total compensatory awards than men who are of working age. These
disparate negative effects will be especially pronounced for elderly women.”
Deceased plaintiffs were also adversely affected, with “the greatest impact
in cases where an infant or child dies.” Finley does not report whether the
differences she observed were statistically significant.

None of these studies evaluates the effect of caps on both verdicts and pay-
outs. Yet post-verdict payouts can differ substantially from jury verdicts.”

2.2. Claim-Level Studies of Settlements
The papers discussed previously all study jury verdicts. Two studies use
NPDB reports of payouts by physicians (most of which come from a settle-
ment without trial) to examine the effects of damages caps. Janelle Guirguis-
Blake and coauthors (2006) find that during 1999-2001, mean payments
were 26-percent lower in states with total damages caps than states without
these caps, and 22-percent less in states with non-econ caps than in states
without such caps. H. E. Frech, William G. Hamm, and C. Paul Wazzan
(2006) find that states with caps have 21-percent lower per-claim payments
in 2004 than states without caps. The analysis in these studies is quite lim-
ited. Guirguis-Blake and coauthors conduct a simple #-test for differences in
means between states with and without caps. They treat all total-damages
(non-econ) caps as the same and do not control for state or claim charac-
teristics. They treat each case as a separate observation, thus heavily weight-
ing California (with a strict non-econ cap). The Frech et al. study is purely
descriptive. The authors conduct no statistical tests and do not distinguish
between total damages caps and non-econ caps.

Avraham (2006b) estimates that a non-econ cap predicts a 15-20-percent
decline in annual payouts per physician. However, his results are sensitive
to assumptions about how to handle settlements in states in which caps

7  Hyman et al. (2007).

15
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were later judicially invalidated during the period between enactment and
invalidation. Albert Yoon (2001) studies Alabama’s adoption and later judi-
cial invalidation of a cap on non-economic and punitive damages, and finds
that adoption reduces mean recoveries by roughly $20,000, and invalidation
returned damages to their pre-cap level. Finally, a consultant report estimates
a 19-percent decline in physician payouts from a proposed Wyoming non-
econ cap.®

2.3. Studies of Aggregate Payouts

An extensive literature assesses the effect of non-econ caps on aggregate
payouts. These studies treat all caps as equivalent. The data source is typi-
cally filings with the NAIC or state insurance commissioners. Most of these
studies report evidence that non-econ caps reduce aggregate payouts, with
estimated effects ranging from 15-percent to 31-percent.’ A separate litera-
ture, beyond the scope of this review, assesses the effect of damages caps on
malpractice insurance premiums. '’

3. DATA AND METHODOLOGY

In this section, we discuss our data and its limitations, the various Texas
caps on damages in medical malpractice cases, and our procedure for ap-
plying these caps to jury verdicts and settlements.

3.1. Data Source
Our data comes from the Texas Closed Claims Database (TCCD), a pub-
licly accessible database that contains individual reports of closed personal

8 Biondi, Lord, and Zuch (2004). The methodology used is not stated in the report.

9  Weiss, Gannon, and Eakins (2003) (“In states with caps, the median payout between
1991 and 2002 was 15.7-percent lower than the median in states without caps”); Viscusi
and Born (2005) (“losses in states with noneconomic damage reforms are reduced 16-17-
percent compared to states without these measures.”); Viscusi, Zeckhauser, Born, and
Blackmon (1993) (14-percent); Blackmon and Zeckhauser (1991) (30-percent); Sloan,
Mergenhagen, and Bovbjerg (1989) (31-percent reduction in insurer payouts); Danzon
(1986) (23-percent); Danzon (1984) (19-percent). Gronfein and Kinney (1991) found that
a state with a total damages cap (Indiana) had higher payouts than two control states
(Michigan and Ohio). Several of these studies have been criticized for “methodological
shortcomings.” U.S. Congressional Budget Office (2004); Mello (2006).

10 For reviews, see Nelson, Morrisey, and Kilgore (2007); Thorpe (2005).
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injury claims covered by mono-line general liability, commercial auto

liability, commercial multi-peril, medical professional liability, and other

types of professional liability insurance involving payouts by all defen-

dants of more than $10,000 in nominal dollars, closed from 1988 on. Data

are currently available through 2004.

Medical malpractice dataset. We construct a medical malpractice dataset,

which we call BRDminus for consistency with our prior work, which in-

cludes the following cases."

+ Payout by all defendants is at least $25,000 in 1988 dollars (roughly $44,000
in 2007 dollars). We convert payouts to 1988 dollars using the Consumer
Price Index for All Urban Consumers (CPI)

+ The claim meets two of the following three criteria:

© It was paid under medical professional liability insurance

o It was against a health-care provider (physician, hospital, or nursing
home)!?

© It involved injuries caused by “complications or misadventures of medical

or surgical care”

n

For a further discussion of the TCCD, the medical malpractice claims included in this data-
base, and dataset limitations, see Black et al. (2005) (overall medical malpractice database);
Hyman et al. (2007) (jury verdicts). The TCCD contains individual reports for claims with
payout of at least $10,000 nominal. We limit our sample to cases involving at least $25,000
because only these cases are reported on a “Long Form” that contains the nature of the
injury, which we require to classify a claim as involving medical malpractice. The report-
ing thresholds are not inflation-adjusted. Thus, some claims that are reported on the Long
Form in later years would have been reported on the Short Form in earlier years. To address
this “bracket creep,” we limit the sample to cases with payouts of at least $25,000 in 1988
dollars. The Texas Department of Insurance (TDI) Closed Claim Reporting Guide (2004)
(containing reporting instructions), the long and short forms, summary “Closed Claim An-
nual Reports,” and the core data on which we rely are available from TDI at http:/www.tdi.
state.tx.us. In some cases, the online data was incomplete, and we supplemented it with
information provided to us directly by TDI.

Other types of health-care providers (for example, nurses and free-standing medical clinics)
are not separately listed in the Long Form.

We also include cases that meet one of these three criteria and otherwise seem likely to
involve medical malpractice. For example, we include cases against nursing homes that were
paid under “other professional liability” rather than medical professional liability insurance.
We similarly exclude cases that meet two of these criteria, but do not seem likely to involve
medical malpractice. Thus, we exclude cases paid under automobile liability insurance even
if they meet the other two criteria.
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A “claim” is an incident causing bodily injury and resulting in a request to
an insurer by a policyholder for coverage. An insurer must file a report with
the Texas Department of Insurance (“TDI”) in the year a claim “closes™—
when the insurer “has made all indemnity and expense payments on the
claim”" Beginning in 1990, TDI checks each report for internal consis-
tency and reconciles individual reports with insurer-level aggregate annual
reports.’> We reviewed all medical malpractice claim reports to identify
“duplicate” reports—multiple reports involving the same underlying case.
When duplicate reports exist, we treat the last-filed report as the primary
report and exclude earlier reports involving the same case. The last-filed
report should capture any prior payouts by defendants who did not file
closed claim reports, such as self-insured hospitals.

Our final medical malpractice sample of 14,241 distinct cases involving
total payouts over 1988-2004 of $4.6 billion. The sample includes 326 jury
verdict cases involving awards of $514 million and payouts of $235 million."®

Interest and Adjusted Verdict. For each jury verdict, we compute an “ad-
justed verdict” (the amount to which the plaintiff is entitled before re-
mittitur or damages caps) that equals the sum of reported damages and
pre- and post-judgment interest. We add pre-judgment interest to the
damages award for claims that do not report this amount, and add post-
judgment interest for all claims based on the statutory rates for each type
of interest."” In the following, we use the term “interest” to refer to the

14 TDI, Closed Claim Reporting Guide (2004), at 18.

15 TDI has acknowledged potential problems with reporting completeness and consistency
in 1988 and 1989. These problems do not appear to bias the samples of claims and jury
verdicts that were reported in those years. See Black et al. (2005); Hyman et al. (2007).

16 The dataset includes 16,116 claim reports, but only 14,241 distinct cases. In identifying du-
plicate reports, we sometimes exercised judgment when claim reports were similar but not
identical. Insurers also make some reporting errors that TDI does not catch. In a few cases
when both the error and the correction were apparent, we corrected the underlying data.
Details on the procedure we used to identify duplicates, the data adjustments we made,
and our inclusion criteria are available from the authors on request. Claim reports might not
capture all payouts by non-reporting defendants, either because the insurer that filed the
last report was unaware of these payments or because the non-reporting defendant had not
yet paid when the last report was filed.

17 For details on our procedure for estimating pre- and post-judgment interest, see Hyman
et al. (2007).
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sum of pre- and post-judgment interest. We then compute an “allowed
verdict” that reflects the impact of judicial oversight and damages caps on
the amounts to which plaintiffs are legally entitled, including the effect of
remittitur and caps on interest. We compute the allowed verdict in each
case both before and after applying the non-econ cap.

Comparative Fault. Texas is a comparative negligence state. The TDI Report-
ing Guide does not specify how insurers should report damages if the jury as-
signs some fault to the plaintiff. It appears, from our review of the reports, that
insurers generally reported the “net” amounts for which the defendants were
liable, and we so assumed, but we cannot be sure this was true in every case.

Reporting Before or After Remittitur and Damages Caps. The TDI Reporting
Guide does not specify whether insurers should report damages before or
after a reduction due to jnov, remittitur, or a damages cap. It appears, from
our review of the reports, that insurers generally reported “gross” amounts
before the reduction, and we so assumed, but we cannot be sure this was
true in every case.

Dataset Scope. The TCCD includes only “insured” claims. We lack claims
against “pure” self-insured providers (which don’t rely on captives or risk-
pooling). Most physicians carry malpractice insurance, but many hospitals do
not. We lack data on claims against the University of Texas hospital system and
UT-employed physicians. There is no data source available that would enable
us to estimate how many claims are outside our dataset. It seems likely that our
dataset captures most trials in which physicians make payments, but a smaller
and unknown fraction in which the payers are hospitals and other providers.

Other Dataset Limitations. We have data on plaintiff age and employment
status, but not injury severity or gender. We have data on policy limits only
for the insured defendant, and only for the primary policy covering that
defendant.

Punitive Outliers. In two outlier cases, juries awarded substantial punitive
damages ($16 million and $41 million), most of which exceeded the puni-
tives cap, and none of which were paid. These cases also had large non-econ
damage awards. We winsorize the punitive damages in these cases at the
level of the next largest punitive award ($2.7 million)."®

18 In prior work, we excluded these outlier cases from regressions and most other analyses.
We retain them here in order not to exclude cases with large non-econ awards. Hyman
et al. (2007).
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3.2. Remittitur and Other Damages Caps

We discuss in this section how remittitur and each damages cap effect ad-
justed verdicts. Jury awards are before applying any caps. Payouts are after
any verdict reductions due to remittitur and jnov, the death cap, and the
punitives cap. In the following, we use the term “other caps” to refer to the
combined effect of remittitur, the death cap, and the punitives cap.

Remittitur and jnov. Judges reduced 15 awards in our dataset through remit-
titur and reversed 3 through jnov (judgment notwithstanding the verdict)."
The remittitur cases involved primarily non-economic damages. We as-
sumed that the remittitur applied first to non-economic damages, and then
to economic damages, except for one case in which the remitted amount ex-
actly matched the award of economic damages. Remittitur reduced awarded
non-economic damages from $186 million to $180 million.

Death Cap. Texas has a cap on the sum of compensatory (economic and
non-econ) damages plus pre-judgment interest in medical malpractice
cases resulting in death (“death cap”) of roughly $975,000 in 1988 dollars,
indexed for inflation. This cap existed throughout our sample period.?’

The death cap does not apply to medical expenses, but we lack data on the
breakdown between medical expenses and other economic damages, so we
assumed that the death cap applied to all compensatory damages. It applies
on a per-defendant basis, but we treated it as a single amount, regardless of
the number of defendants. Both assumptions cause us to somewhat overstate
the effect of the death cap, and therefore understate the effect of the non-econ
cap. With these assumptions, the death cap reduces allowable non-economic
damages from $180 million (after remittitur and jnov) to $162 million.

Punitives Cap. Texas law caps punitive damages and provides that these
damages are available “only if the claimant proves by clear and convincing
evidence that the harm with respect to which the claimant seeks recov-
ery of exemplary damages results from: (1) fraud; (2) malice; or (3) gross

19 The defendants made payments over $25,000 in these three cases, notwithstanding the

jnov.

20 Tex. Rev. Civ. Stat. Ann. art. 4590i, §5 11.02, 11.04 (West Supp. 1998). The damages cap, ad-
opted by the legislature, applied to all medical malpractice cases. It was held unconstitutional
in general in 1988, Lucas v. U.S., 757 SW. 2d 687 (Tex. 1988), but was held to be constitutional
for wrongful death cases in 1990, Rose v. Doctors Hosp., 801 SW.2d 841 (Tx. 1990). We as-
sumed that the cap applied in cases closed in 1988-1990, prior to the Rose decision.
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negligence.” The punitives cap was modified in 1995. For cases filed before
September 1, 1995, the cap was the greater of (a) $200,000 or (b) (4 X com-
pensatory damages). For cases filed after September 1, 1995, the cap was
the greater of (a) $200,000 or (b) [(2 X economic damages) + (the lesser of
awarded non-economic damages or $750,000)].*

Other Issues. Texas law caps damage awards against public hospitals at
$250,000 (nominal, not adjusted for inflation). Because we cannot identify
which claim reports involve public hospitals and the cap applied through-
out our sample period, we ignore its effects (if any) on verdicts and payouts.

Prior to appellate review, it is not always clear how a cap should be ap-
plied. For example, it was not until 2002 that the Texas Supreme Court
decided that the death cap applied to the sum of (compensatory damages +
pre-judgment interest), rather than compensatory damages alone.** We as-
sume that appellate interpretations were in effect for the entire period the
statute was effective, irrespective of when the appellate case was decided.

3.3. Methodology for Applying the Non-Econ Cap

To apply the non-econ cap to pre-cap cases, we need to make a number of
assumptions. We tried to make reasonable assumptions, but also tested the
sensitivity of our results to alternate assumptions. Our central estimate is
that the Texas non-econ cap will reduce allowed non-economic damages
in jury verdict cases by 73-percent, and reduce payouts in these cases by
27-percent. Under a variety of alternative assumptions, the fraction of disal-
lowed non-economic damages ranges from 70-percent to 77-percent, and

the reduction in payouts varies from 25-percent to 28-percent.”

21 Tex. Civ. Prac. and Rem. Code Ann. § 41.003 (standard for awarding punitive damages);
id. § 41.008 (West 1997) (post-1995 cap);.id. § 41.007 (West 1991) (repealed 1995) (prior
cap). The terms “fraud,” “malice,” and “gross negligence” are also narrowly defined. Id. § 41.001.

22 Columbia Hosp Corp. of Houston v. Moore, 92 SW.3d 470, 474 (Tex. 2002).

23 For example, if we applied the non-econ cap before other damages caps and remittitur, in-
stead of after, the non-econ cap would reduce allowed non-economic damages by 77-percent
(from $186 million to $43 million), instead of 73-percent (from $162 million to $43 million). If
we assumed that the non-econ cap was $250,000 (nominal) in all years, instead of $160,707
real (hence larger in earlier years), the cap would reduce allowed non-economic damages by
70-percent (from $162 million to $49 million). If we assume that all awarded economic dam-
ages were medical expenses (thus reducing the effect of the death cap), the non-econ cap
would reduce non-economic damages by 74-percent (from $167 million to $44 million).
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3.3.1. Jury Verdict Cases

In 2003, as part of a comprehensive package of tort reforms, Texas enacted
a non-econ cap. The cap applies to medical malpractice cases filed after
September 1, 2003, so it does not affect any of the jury verdict cases in
our sample, and it applies to a trivial number of settled cases (58 cases,
or 0.4-percent). The cap limits non-economic damages against physicians
and other individuals who are licensed health-care providers to $250,000
(nominal, not adjusted for inflation) for all of these individuals together. A
separate $250,000 (nominal) cap applies to each hospital or other licensed
health-care facility, with total non-economic damages capped at $500,000
(nominal) for all health-care facilities. Thus, the cap will be $250,000 (nom-
inal) if there is only one liable defendant, but can be as high as $750,000
(nominal), depending on the number and type of liable defendants.** In
estimating the effect of the non-econ cap, we applied the actual statutory
cap, taking into account the number and type of liable defendants, and the
jury’s allocation of fault to each defendant. In its average effect, the Texas
cap is equivalent to a simple cap on non-economic damages recoverable
from all defendants of $336,000 (nominal) or $216,000 in 1988 dollars.?

The Texas non-econ cap is not adjusted for inflation. We, therefore, had
to decide how to apply the cap across our sample period. In the following,
we assume that the cap was a constant $250,000 in 2003 dollars, the year the
cap was enacted, which equals $160,707 in 1988 dollars. This treats the cap
as if it had been inflation adjusted.

An alternate assumption would be that the cap was a constant $250,000
in nominal dollars, and therefore decreased over our sample period in real
dollars, from $250,000 in 1988 dollars to $156,600 in 1988 dollars in 2004.
Under this assumption, the cap would be less stringent in earlier years.
Allowed non-economic damages in 1988 dollars would be $49 million in-
stead of $43 million in 1988 dollars, and the non-econ cap would reduce
allowed non-economic damages by 70-percent instead of 73-percent. We
prefer to assume an inflation adjusted cap, because this provides a better
measure of the stringency of the cap when adopted.

24 Texas Civil Practice and Remedies Code § 74.301.

25 For a few cases with three or more liable defendants, dataset limitations meant that we had
to exercise judgment on whether separate caps applied. When in doubt, we used a larger
non-econ cap.
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To estimate the effect of the non-econ cap on jury awards and payouts,
we need to make assumptions about the order in which remittitur and dif-
ferent damages caps are applied, the order in which they affect different
types of damages, and the order in which damages are paid. We assume that
remittitur and the damages caps apply in the following order:

remittitur and jnov > death cap > punitives cap > non-econ cap

That is, we apply jnov or remittitur (if any) to a verdict first, the death cap
next, the punitives cap third, and the non-econ cap last. We also assume
that the death cap reduces interest first, non-economic damages second,
and economic damages third; remittitur reduces non-economic damages
first and economic damages second. The result is “allowed” amounts for
economic, non-economic, and punitive damages, and interest, and an al-
lowed verdict (the sum of these amounts).

Jury awards are broken out into different types of damages, but defen-
dants pay a lump sum. We allocate the total payout to allowed damages and
interest as follows:

First, to allowed economic damages until payout is exhausted or allowed
economic damages are fully paid (“paid econ damages”)

Second, to allowed non-economic damages until payout is exhausted or al-
lowed non-economic damages are fully paid (“paid non-economic damages”)
Third, to allowed punitive damages until payout is exhausted or allowed
punitive damages are fully paid (“paid punitive damages”)

Fourth, to allowed interest (“paid interest”)

Fifth, to a “payout bonus” category, when defendants pay more than the

allowed verdict?®

We use this assumed payout order to compute allowed paid damages both
before and after applying the non-econ cap.

The premise of this approach is that the parties have lexical priorities in
allocating payout to damages, with economic damages paid before non-
economic damages; non-economic damages paid before punitive damages;
and punitive damages paid before interest. In interviews with plaintiffs’

26 We observe a payout bonus in 43 cases, with a mean (median) payout bonus of $216,000
(79,000). We exclude the payout bonus from our analysis, because we cannot predict how
a non-econ cap would affect it.

42
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lawyers, they confirmed that our assumed payment order is consistent with
their expectations regarding the difficulty of sustaining the various compo-
nents of a damages award on appeal.

In 38-percent of the jury verdict cases (123 of 326), paid non-economic
damages exceeded the non-econ cap.” These “surplus” amounts totaled
$68 million. These 123 cases also involved unpaid interest of $48 million
($37 million) before (after) applying the non-econ cap. For these cases,
how the non-econ cap would affect the amount of paid interest is unclear.
On one hand, the plaintiffs would be entitled to lower non-economic dam-
ages and therefore less interest. On the other hand, if defendants paid less
in non-economic damages, they might have paid a larger share of the inter-
est on the remaining allowed award. In unreported regressions, we sought
to estimate the net effect of the non-economic cap on interest payments,
based on the observed marginal propensity for plaintiffs to receive interest
payments, as a function of total award, total payout, policy limits, nature
of damages, and other factors. Our best estimate was that plaintiffs would
have received roughly $1.5 million in additional interest. We determined
that this amount was small enough, and the procedure for estimating it
complicated enough, that we would do better to simply assume that defen-
dants would not pay any surplus to plaintiffs as additional interest.?®

3.3.2. Cases Settled Without a Full Trial

To apply the non-econ cap to cases settled without a full trial (“settled cases”),
we need a way to allocate the settlement amount among economic, non-
economic, and punitive damages and interest. The TDI Reporting Guide
asks insurers to allocate payouts in claims resolved without trial among
these categories, in cases where the insurer believes the settlement was af-
fected by a possible claim for non-economic damages, punitive damages, or

27 In 16-percent (53 of 326) of the cases, no non-economic damages were awarded. In an
additional 31-percent (102 of 326) of the cases, awarded non-economic damages were less
than the non-econ cap. In the remaining 15-percent (28 of 326) of cases, awarded non-
economic damages exceeded the non-econ cap, but paid non-economic damages did not.

28 Details of our estimation procedure are available from the authors on request. If after apply-
ing the non-econ cap, every dollar of surplus payout was paid as otherwise unpaid interest
on the post-cap allowed award, interest payments would rise by $13 million.
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pre-judgment interest. However, only about a third of claims provide this
allocation—and in these cases, the allocation differs substantially from the
results in jury verdict cases.”” We concluded that the insurers’ allocation was
not reliable, and instead estimated a damages allocation as follows.

We first divide jury verdicts into the following subsamples:

babies (age 0—1 month; 27 cases)

children (age 2 months—18 years; 28 cases)

adult non-elderly (age 19-64; 223 cases); divided into subsamples of em-
ployed plaintiff and non-death outcome (126 cases), unemployed non-
death (48 cases), employed death (25 cases), and unemployed death (24

jury verdicts)

elderly (age 65+; 48 cases); divided into subsamples of death (18 jury ver-
dicts) and non-death (30 jury verdicts)

We chose the subsamples based on characteristics that predict differences
in the ratio of non-economic to total damages, while requiring subsample
sizes large enough to make it reasonable to extrapolate from the subsample
to settled cases having the same characteristics.”

Second, for each subsample, we determined the ratio of (total paid eco-
nomic damages)/(total payout) for tried cases and assumed the same ratio
would hold in settled cases within that subsample. Thus, for each settled
case i, we assumed that:

paid econ damages, = ratio X payout,

econ/total

29 Insurers allocated some payout to non-economic damages in 98-percent of settled cases,
but juries awarded these damages in only 83-percent of cases. Insurers also estimated that
non-economic damages represented 58-percent of total payouts, compared to our estimate
of 41-percent in jury cases. These differences suggest that one should not rely too heavily on
insurers' damages allocations in settled cases, as Joni Hersch, Jeffrey O'Connell, and W. Kip
Viscusi (2007) did to model the impact of an early offer program for medical malpractice
cases.

30 In robustness checks, we obtain very similar results with other plausible choices of sub-
samples. We explored a variety of approaches to using jury case outcomes to predict
outcomes in settled cases, including regression approaches in which we used the charac-
teristics of jury cases to predict the amounts of different types of damages in settled cases.
The regression estimates, however, were sensitive to the exact specification we used. We,
therefore, adopted the allocation approach described in text.
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And similarly for non-economic damages, punitive damages, and interest. In
the following, we estimate the sensitivity of our results to this assumption.
Third, we applied the non-econ cap to the estimated paid non-economic
damages. The Texas non-econ cap ranges from $250,000 to $750,000, de-
pending on the number and type of liable defendants. For settled cases, we
do not know the number of liable defendants, nor the allocation of liability
among these defendants, so we cannot determine the cap level for each
case. However, we do know that for jury cases, the Texas cap is equivalent
in overall effect to a simple cap of $216,000 regardless of the number of
liable defendants. For the settled cases, we therefore assumed a simple cap of
$216,000. To estimate how the non-econ cap would affect paid interest, we
multiplied pre-non-econ cap paid interest by the ratio of (post-all-caps paid
interest)/(post-other caps paid interest), determined based on tried cases.
This approach is likely to underestimate the effect of the non-econ cap
on settled cases for two distinct reasons. First, it applies the non-econ cap
to the amount of non-economic damages actually paid ex post, and ignores
the impact of the ex ante probability of winning at trial on the expected
settlement. Suppose, for example, that a malpractice claim has expected
non-economic damages of four times the non-econ cap ($643,000) if the
plaintiff wins, and a 50-percent chance of success. For simplicity, we ignore
other types of damages, interest, time value of money, and information
asymmetry, and assume risk neutrality. Under rational bargaining with no
cap, the settlement should be half of the expected damages, or $322,000.
Our approach applies the non-econ cap to this amount, reducing it from
$322,000 to $202,000. However, if a non-econ cap applies, the parties
should settle for $101,000, because the plaintiff has a 50-percent chance
of winning an award that is capped at $202,000. Our approach, therefore,
over-estimates post-cap settlements. In the following, we assess the sensi-
tivity of our estimate to varying the assumed chance of winning at trial.
Second, our approach assumes that each settled case has the same ratio
of non-economic to total damages. In fact, this ratio will vary across cases.
Because the cap hits the high-outlier awards, this variance will increase the
real-world effect of the cap, compared to our estimate.
Note, too, that settled cases could differ systematically from tried cases
in the proportion of payout attributable to non-economic damages, or
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the likelihood of collecting the equivalent of pre-judgment interest as
part of the settlement. Our allocation approach assumes away these pos-
sible differences.

3.3.3. Caps in Other States

We also simulate how the caps on non-economic damages and total dam-
ages adopted by other states would affect allowed verdicts and payouts for
our sample. Appendix A summarizes these caps. Doing so requires some
additional assumptions. First, some states’ caps have exceptions or higher
limits, which depend on facts not available to us (such as the plaintift’s
life expectancy). We ignored these exceptions. Second, Colorado caps both
non-economic damages and total damages. We assumed that the non-econ
cap applies first. Third, if a state cap is not inflation adjusted, we treat it as
being set at a specified real level in 2003. This is similar to how we handle
the Texas cap. If the cap is inflation adjusted, we use the specified level as its
value in 2003 dollars. We thus treat a non-inflation adjusted cap of $250,000
and an inflation-adjusted cap of $250,000 in 2003 dollars as equivalent. In
fact, the non-adjusted cap will be more (less) generous before (after) 2003.

3.4. Strengths and Weaknesses of the Simulation Approach

Our simulation approach centrally involves holding constant the manner
in which cases are chosen and brought, by applying a cap to cases brought
without a cap in place. In fact, a non-econ cap will affect plaintiff’s lawyers’
choice of which cases to bring; both sides’ choices on which cases to settle;
the amounts cases settle for; and how cases are tried. This means that one
cannot simply compare pre- and post-cap outcomes to determine how a
non-econ cap affects outcomes. We avoid this endogeneity problem. The
simulation approach also means that we are not limited to observing the ef-
fect of a single actual cap; instead, we can simulate how varying cap design
changes the cap’s impact on awards and payouts.

The simulation approach also has limitations, which are the flip side of
its strengths. It assumes that the same cases will be brought, and that these
cases will be settled and tried in the same way. The difference comes only
at the end, when the cap affects allowed damages and payouts. We cannot
assess how the cap will affect counsel’s decisions on which cases to bring,
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which to settle and for how much, which to take to trial, and how to try
these cases. We cannot assess whether or how plaintiffs’ counsel might try
to compensate for a cap on non-economic damages by working harder to
develop economic or punitive damages, or whether jurors’ private knowl-
edge of the cap might affect their damage awards.

We also cannot study how caps affect total payouts in medical malprac-
tice cases, or malpractice insurance premiums. Those effects will depend on
the endogenous changes in case selection and handling, which we assume
away. Depending on how plaintiffs, defendants, and insurers respond to
caps, the effect on total payouts and premiums could be larger or smaller
than the simulation results we report.

After a sufficient number of post-cap cases have accumulated, we should
be able to use the exogenous shock provided by the Texas cap to say some-
thing about how the cap has affected claim frequency, claim type, jury
awards, and payouts, taking into account cap-induced change. Given typi-
cal lags between case inception and closing, plus the lag between claim clos-
ing and release of data by the Texas Department of Insurance, we should be
able to undertake that follow-up study in about 2012.

4. FINDINGS ON JURY VERDICT CASES

4.1. Summary Statistics
Table 1 provides summary statistics on the 326 plaintiff jury verdicts that
comprise our primary dataset. As Table 1 documents, non-economic dam-
ages were awarded in 83-percent of cases and accounted for 56-percent
of compensatory damages (economic + non-economic damages) and 36-
percent of the total adjusted verdict. Adjusted verdicts (after winsoriza-
tion) totaled $460 million. Actual payouts were $236 million, or 51-percent
of the amount awarded. The percentage of the verdict that was paid var-
ied substantially across categories, ranging from 77-percent of economic
damages to 16-percent of interest. The jury award figures in Table 1 are
before applying any caps; the payouts reflect the impact of other caps.
Figure 1 shows, for different ranges of non-economic damage awards, the
number of cases and the percentage of total non-economic damages in each
range. Almost half (48-percent) of the verdicts fall in the first two ranges,
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Table 1. Summary Statistics on Pro-Plaintiff Jury Verdicts

Sample: Plaintiff Jury

X . Economic | Non-Econ | Punitive Adjusted
Verdict Cases with D D D Interest Verdict
Payout > $25,000 amages amages amages erdic
Jury Awards

Total award (before

; - $72,287 | $108,995 | $513,930
winsorizing)

$146,806 $185,842

Total award (after $20,716 | $106,728 |$460,093

winsorizing)
Mean $542 $681 $829 $327 $1,41
Median $89 $262 $453 $81 $446
No. of cases with this type 270 272 25 326 326
of award
Actual Post-Verdict Total
Payouts Payout
Total amount paid $112,451 $92,267 $5,957 $16,706 | $227,382
Mean (median) $345 $283 $18 $51 $697
($50) ($102) (30) (%0) ($259)
Percentage of winsorized
77% 50% 29% 16% 49%

jury award paid

Summary statistics for adjusted verdicts and payouts in completed jury trials with plaintiff ver-
dicts, included in the BRD . dataset of nonduplicate medical malpractice claims closed from
1988-2004 with payout > $25,000 in 1988 dollars. Adjusted verdict = economic + non-
economic + punitive damages + interest. Mean and median for each type of damages are for
cases with non-zero awards of this type. Two outlier punitive awards are winsorized at level of
next highest punitive award ($2.7 million) in all rows except as indicated. Payout totals exclude
$9.3 million in verdict bonus (amounts paid in excess of adjusted verdict). Amounts in thou-
sands of 1988 dollars.

with non-economic damages that are either zero or below the $161,000
one-defendant cap level. The bulk of non-economic damages are awarded
in the largest cases, which are a small percentage of total cases. Cases with
more than $1 million in awarded non-economic damages accounted for 17-
percent (57 of 326) of cases, but 72-percent ($133 million of $186 million)
of total non-economic damage awards. The four cases with more than $5
million in non-economic damage awards were only 1.2-percent of all cases,
but accounted for 14-percent of total non-economic damage awards.
Table 2 analyzes the factors that are associated with higher non-economic
damages. We use logs because non-logged values have a strong positive
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Figure 1. Distribution of Awarded Non-Economic Damages (Percentages)
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Percent of cases with non-economic damage awards in indicated ranges, and percent of total
non-econ awards represented by all cases in each range, for completed jury trials with plaintiff
verdicts, included in the BRD_ dataset of nonduplicate medical malpractice claims closed
from 1988-2004 with payout > $25,000 in 1988 dollars. Amounts in 1988 dollars. Cap is as-
sumed to be $160,707 in all years (this equals $250,000 in 2003 dollars).

skew.’" Regression (1) presents a simple regression of In(non-economic
damages) against year and a constant term. The coefficient on Year is eco-
nomically important at 3.2-percent, but is only marginally statistically sig-
nificant. Regression (2) limits the sample to cases with positive awards of
both econ and non-economic damages, and adds In(economic damages) as
an additional independent variable. The coefficient on Year drops to 0.3-
percent and loses significance. Consistent with prior research, economic
damages are a strong predictor of non-economic awards.’® Regression (3)
adds dummy variables for the type of plaintiff (infant or not, employed or
not) and the type of harm (death, brain damage). Death cases have higher
non-economic damages, but the other dummy variables are insignifi-

t33

cant.”” Regression (4) is limited to cases with babies (age 0—-1 month old).

The sample size is small (19 cases), but economic damages predict higher

31 With logged values, the regression residuals still violate normality under standard tests but
not severely, and visually look close to normal. Regressions using nonlogged dependent
variables are similar to the results using logged variables that we report.

32 Viscusi (1988).

33 In unreported regressions, a variety of other plaintiff-type and harm-type dummy variables
are also not significant, but sample sizes are often small.
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Table 2. Factors Predicting Non-Economic Damage Awards

Dependent variable In (Non-Economic Damages)
Cases All Babies
Regression m (@3] 3) 4)
0.0 0.003 0.0003 -0.041
Year
(1.86)* (0.22) (0.02) (-0.58)
0.42 0.42 0.63
In(econ damages)
(10.06)*** (8.12)** (3.29)***
-0.29
Employed plaintiff dummy
(-1.56)*
0.74
Death dummy
(3.78)***
0.48 -0.68
Brain damage dummy
(1.65) a7y
-0.33
Baby dummy
(-1.07)
1219 7.58 7.61 5.38
Constant
67.06 (15.20) (13.56) (2.00)
Number of cases 273 218 218 19
Adjusted R? 0.015 0.294 0.351 0.350

Factors predicting non-economic damage awards in completed jury trials with plaintiff verdicts
and awards of non-economic damages, included in the BRD__ dataset of nonduplicate medical
malpractice claims closed from 1988-2004 with payout > $25,000 in 1988 dollars. Regressions
(2)-(3) are limited to cases with positive economic damages; regression (4) is further limited to
baby cases (plaintiffs aged 0-1 month). Amounts in 1988 dollars. t-statistics, based on White's
heteroskedasticity-consistent standard errors, are in parentheses. *, *** indicates significance
at the 5-percent, 1-percent level (significance suppressed for constant term). Significant results,

at 5-percent level or better, are in boldface.

non-econ awards. Death dummy drops out because none of the baby cases
involve death.

4.2. The Effect of the Non-Econ Cap on Jury Awards
Table 3 shows the predicted effect of the Texas non-econ cap on jury
awards. The first panel is taken from Table 1 and shows actual jury awards.

€20z Aenuga ¢z uo Jasn san| Aies) Aq 8Z0688/SGE/ L/ L /191U /e|ljuod dnoolwapede//:sdily woly papeojumoq



378

Hyman, Black, Silver, Sage: Estimating the Effect of Damages Caps in Medical Malpractice Cases

66

67

Table 3: Effect of the Non-Econ Cap on Jury Verdicts

Economic Non-Econ Punitive Int ¢ Adjusted
Damages Damages Damages nteres Verdict
Jury Awards
Total $146,806 $185,842 $20,716 $106,728 $460,093
. $1,41
Mean (median) | $542 ($89) |$681($262) |$829 ($453)| $327 ($81) ($446)
Allowed Awards (After Other Caps; Before Non-Econ Cap)
Total $146,008 $162,481 $14,972 $93,932 $417,393
. $1,280
Mean (median) | $541($90) |$597 ($242) [$599 ($230)| $290 ($74) ($41)
Allowed Awards (After All Caps)
Total $43,066 $56,780 | $260,826
] Same as above Same as above $175 $800
Mean (median) $158 ($161) ($50) ($265)
Decline due to
non-econ cap - 73% - 40% 38%
(%)

Effect of remittitur and damages caps on allowed awards in completed jury trials with plain-
tiff verdicts, included in the BRD_  dataset of nonduplicate medical malpractice claims
closed from 1988-2004 with payout > $25,000 in 1988 dollars. Adjusted verdict = eco-
nomic + non-economic + punitive damages + interest. Mean and median for each type of
damages are for cases with non-zero awards of this type. Two outlier punitive awards are
winsorized at level of next highest punitive award ($2.7 million). Amounts in thousands of
1988 dollars.

The second panel applies the “other caps” (remittitur, the death cap, and
the punitives cap), which were in effect during our sample period, and
shows their combined effect on allowed damages and the overall allowed
verdict. In the third panel, we simulate the effect of the Texas non-econ cap
by applying it to each case.

In total, the non-econ cap would have eliminated approximately $119
million in non-economic damages, or 73-percent of allowed non-economic
damages after other caps. Including its effect on interest, the non-econ cap
would have eliminated approximately $157 million (38-percent) of the al-
lowed verdict after other caps.

Figure 2 shows how the non-econ cap would have affected jury awards
with different levels of non-economic damages. Each bar shows the total

£z0z Aenuga4 ¢z uo Jasn san| Aies) Aq 820688/GSE/1L/L/a1onue/e|ljwoo dno-ojwapeoe//:sdny woly papeojumoq



Winter 2009: Volume 1, Number 1~ Journal of Legal Analysis

379

Figure 2. Impact of Non-Economic Damages Cap: Amounts Allowed and Disallowed
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$ Range of Non-Economic Damage Awards
[l Aggregate non-economic damage awards disallowed by other caps/remittitur (1988 $ millions)
[l Aggregate non-economic damage awards disallowed by non-econ caps, after effect of other caps (1988 $ millions)
M Aggregate non-economic damage awards (1988 $ millions)

Allowed non-economic damage awards in indicated range, amount disallowed by other caps,
and amount disallowed by non-econ cap for completed jury trials with plaintiff verdicts, included
inthe BRD _ dataset of nonduplicate medical malpractice claims closed from 1988-2004 with

minus

payout > $25,000 in 1988 dollars. Amounts in 1988 dollars. Top dotted segment of each bar
shows amount disallowed by other caps. Middle cross-hatched segment shows amount disal-
lowed by non-econ cap. Solid bottom segment shows amount allowed after all caps.

non-economic damages awarded in a particular range, as well as (1) the
amount disallowed by other caps (top dotted segment of each bar); (2) the
amount disallowed by the non-econ cap (middle cross-hatched segment);
and (3) the remaining allowed amount (solid bottom segment). Not sur-
prisingly, most of the effect of the non-econ cap comes in cases with large
non-economic damage awards.

4.3. How Does the Non-Econ Cap Affect Payout?

If defendants paid what juries award, caps would have the same effect on
payouts as they did on jury awards. However, as Figure 2 shows, the non-
econ cap mostly affects larger awards, and we know from prior work that
defendants often pay less than the full adjusted verdict— and the larger the
verdict, the more likely and larger the unpaid portion or “haircut.”** Be-
cause a non-econ cap will in part disallow damages that would have gone

34 Hyman et al. (2007). The percentages shown as paid in the second panel of Table 4 are
higher than those reported in this prior study because Table 4 is computed after winsorizing
two outlier punitive damage awards; and because the first panel is computed after applying
other caps.
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Table 4: Effect of Non-Econ Cap on Payouts

Economic
Damages

Non-Economic
Damages

Punitive
Damages

Interest

Total (Before
Payout*
Bonus)

Actual Payout (After

Other Caps)

Total

$112,451

$92,267

$5,957

$16,706

$227,382

Mean (median)

$345 ($50)

$283 ($102)

$18 ($0)

$51($0)

$697 ($259)

% of adjusted
verdict paid

77%

50%

29%

16%

49%

Predicted Payout (Af

ter All Caps)

Total

Same as

Mean (median)

% of adjusted

above

$35117

$108 ($100)

Same as
above

$13,569

$167,095

$42 (30)

$513 ($200)

77%

19%

29%

13%

36%

verdict paid

% of allowed award

(o)
(after all caps) paid 77%

82% 40% 24% 64%

Decline due to

- 0, -
non-econ cap (%) 62%

19% 27%

Actual payout (after other caps) and predicted payout (after all caps) for completed jury tri-
als with plaintiff verdicts, included in the BRD_ dataset of nonduplicate medical malpractice
claims closed from 1988-2004 with payout > $25,000 in 1988 dollars. Mean and median for
each type of damages are for cases with non-zero awards of this type. Two outlier punitive
awards are winsorized at level of next highest punitive award ($2.7 million). Amounts in thou-
sands of 1988 dollars. * Because we are uncertain of how the non-econ cap would affect the
payout bonus (amount paid in excess of adjusted verdict), we exclude $9.3 million in payout
bonus from this table and subsequent analysis.

unpaid in the first instance, we expect its effect on payouts to be smaller
than its effect on allowed verdicts.

Table 4 shows how the non-econ cap affects payouts. The first panel
is based on the bottom panel of Table 1 and shows actual payouts, using
the assumed order of payment and cap application described in Part 3.
Plaintiffs receive, on average, 77-percent of economic damages, 50-percent
of non-economic damages, 29-percent of punitive damages, 16-percent of
interest, and 49-percent of the verdict (after other caps).

The second panel shows predicted payouts after applying the non-
econ cap. Payout drops $60M, from $227 million to $167M. This is
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substantially less than the $157 million predicted decline in allowed ver-
dict (see Table 3). The remaining $97 million reflects adjusted verdict
dollars that were not paid to begin with. Stated differently, the non-econ
cap produces a 38-percent decline in the allowed verdict, but only a
27-percent decline in payout, even though the denominator is far larger
for the former than the latter. Overall payouts decline from 49-percent to
36-percent of the adjusted verdict.

4.4. How Does the Non-Econ Cap Affect Different Plaintiff Groups?

Critics have argued that non-econ caps discriminate against women, the
young, the old, and the deceased.” The logic of this claim is that awards to
such plaintiffs have a relatively large non-economic component—so they
might be disproportionately affected by a non-econ cap.

Our data enables us to directly test most of these claims. We cannot test
whether caps differentially affect women, because the TCCD does not in-
clude the claimant’s sex. However, the TCCD does indicate age and em-
ployment status, and at least some of the potential disparate effect is likely
attributable to the fact that women claimants are less likely to be employed
than men, and more likely to be elderly.*

Table 5, Panel A shows how the non-econ cap affects allowed verdicts
and payouts across these plaintiff categories. As Table 5 reflects, although
the non-econ cap has a larger impact on verdicts than payouts across
all plaintiff categories, its impact varies quite a bit, depending on the
demographic group and the type of harm (death versus other harms).
For example, the non-econ cap reduces elderly plaintiffs’ aggregate (per
claim mean) allowed verdicts by 51-percent (23-percent), compared
to 37-percent (19-percent) for adult non-elderly plaintiffs. Deceased

35 Costello (2007) (“Critics say [non-econ caps] are preventing victims and their families from
getting their day in court, especially low-income workers, children, and the elderly . . . ‘It has
the effect of making an infant who is severely injured more valuable than those who don't
make it . . .most attorneys | know won't take a dead-baby case.”); Zimmerman & Hallinan
(2004) ("Lawyers are turning away cases involving victims that don't represent big eco-
nomic losses—most notably retired people, children and housewives. . . "When you put a
cap on noneconomic damages, says NOW President Kim Gandy, ‘quite literally [women's]
lives are valued lower."); Finley (2004).

36 Evenif employed, women typically are paid less than men, and hence will have lower damages
for lost wages. Our dataset does not enable us to address this source of differential impact.
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Table 5: Effect of Non-Econ Cap: Death, Employment, and Age

Panel A. Broad Categories

Percent Reduction Mean of Per-Case Percentage
in Aggregate: Reductions
No. of || Allowed Allowed
Case Type Age Cases | Verdict Payout Verdict t-Stat | Payout | t-Stat
Death All 80 38% 34% 30% 23%
3.51** 3.80***
Non-Death All 246 37% 25% 18% 12%
Non- o
Unemployed baby 4 47% 37% 24% 1.78* 19% 2.76***
Employed All 158 32% 17% 18% 1%
Elderly 48 51% 38% 23% 19%
Adult 0.85 145
non-
Al elderly 223 37% 22% 19% 14%
Children| 29 43% 37% 28% 21%
1.07 1.76
Baby 26 28% 22% 20% 10%
All 326 38% 27% 21% 15%

Percentage reduction in aggregate allowed verdicts and payouts, and means of per-case per-
centage reductions in allowed verdict and payout, attributable to non-econ cap for 326 com-
pleted jury trials with plaintiff verdicts, included in the BRD . dataset of nonduplicate medical
malpractice claims closed from 1988-2004 with payout > $25,000 in 1988 dollars. Baby is age
1 month or less. Children is age 2 months to 18 years. Adult non-elderly is age 19-64. Elderly
is age 65+. Two outlier punitive awards are winsorized at level of next highest punitive award

kKK KKK

($2.7 million) . t-statistic is for test of differences in means. *, **, indicates significance at the
10-percent, 5-percent, and 1-percent level. Significant differences, at 5-percent level or better,
are in boldface.

plaintiffs saw their aggregate (per claim mean) allowed verdict drop by
38-percent (30-percent), compared to 37-percent (18-percent) for liv-
ing plaintiffs. Payouts also varied across groups; for example, aggregate
(per-claim mean) payouts declined by 38-percent (19-percent) for el-
derly plaintiffs, compared to 22-percent (10-percent) for babies.

We can test the statistical significance of differences in mean per-case
reductions in payout, but not aggregate reductions. The power of sta-
tistical tests is also limited due to the modest number of cases in some
groups—for example, 48 cases involving elderly plaintiffs and 26 cases in-
volving babies. Table 5, Panel A provides t-statistics for selected difference
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Panel B: Breakdowns for Adult Non-Elderly Plaintiffs

Percent Reduction Mean of Per-Case Percentage
in Aggregate Reductions
Case No. of | Allowed Allowed
Type Status Cases | Verdict Payout Verdict t-Stat | Payout | t-Stat
Unemployed 24 65% 53% 35% 31%
Death 0.83 1.31
Employed 25 18% 17% 27% 20%
Non- Unemployed | 48 41% 24% 20% 14%
h 1.22 1.38
Deat Employed | 126 | 37% 15% 15% 9%
Death | Unemployed 24 65% 53% 35% 31%
Non- 3.33*** 4.29***
Death Employed 126 37% 15% 15% 9%

Percentage reduction in aggregate allowed verdicts and payouts, and means of per-case
percentage reductions in allowed verdict and payout, attributable to non-econ cap for 223 com-
pleted jury trials with adult, non-elderly plaintiffs (age 19-64) and plaintiff jury verdicts, includ-
edinthe BRD__ dataset of nonduplicate medical malpractice claims closed from 1988-2004
with payout > $25,000 in 1988 dollars. Two outlier punitive awards are winsorized at level of

kKK kKK

next highest punitive award ($2.7 million) . t-statistic is for test of differences in means. *, **,
indicates significance at the 10-percent, 5-percent, and 1-percent level. Significant differences,
at 5-percent level or better, are in boldface.

in means tests for per-case mean reduction in verdicts and payouts. These
reductions are significantly larger for death cases than for non-death cases,
and for unemployed non-baby plaintiffs than for employed plaintiffs. For
elderly plaintiffs versus adult non-elderly plaintiffs, the point estimates for
aggregate allowed verdicts and payouts are quite different, but the differ-
ences in per-case means are not statistically significant.

Panel B provides a finer breakdown for adult, non-elderly plaintiffs.
There is a striking gap between the 53-percent aggregate reduction in pay-
out for unemployed deceased plaintiffs versus 17-percent for employed
deceased plaintiffs or 15-percent for employed non-deceased plaintiffs.
The gap for unemployed non-deceased plaintiffs versus employed non-
deceased plaintiffs is more modest (24-percent versus 15-percent). Within
the death and non-death groups, the differences are not significant—per-
haps due to small sample size, but they become so in the last compari-
son between unemployed deceased plaintiffs and employed non-deceased
plaintiffs.
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5. APPLYING THE NON-ECON CAP TO SETTLED CASES

We turn next to how the non-econ cap affects payouts in settled cases. Set-
tled cases make up the overwhelming majority of cases (97.5-percent) and
dollars (95-percent) in our dataset. For these cases, we do not have a jury
award that we can use to allocate the settlement among economic, non-
economic, and punitive damages and interest. We, therefore, use jury ver-
dict allocations in tried cases to predict payout allocation in settled cases,
and then simulate the effect of the non-econ cap on these cases. Part 3 de-
scribes our allocation procedure.

5.1. Basic Estimates for Settled Cases

Table 6 shows the allocation of payout in settled cases before and after the
non-econ cap. The non-econ cap reduces payouts in 18-percent of settled
cases, compared to 47-percent of tried cases. The mean per-case percentage
reduction in payout is 5-percent, compared to 15-percent in tried cases.
Overall, the non-econ cap reduces payout in settled cases by 18-percent,
compared to 27-percent in tried cases.

Table 6: Effect of Non-Econ Cap on Payouts in Settled Cases

Economic | Non-Economic | Punitive

Damages Damages Damages Interest | Total Payout

Actual Payout (After Other Caps; Before Non-Econ Cap)
Total $2,012,921 $1,876,273 $116,471 $331175 | $4,336,840
Mean (median) $145 ($47) |  $135($57) $8 ($3) $24 ($10) | $313 ($132)
Predicted Payout (After All Caps)

Total Same as $1156,851 | Sameas | $268,999 | $3555242
Mean (median) above $83 ($57) above $19 ($8) | $257 ($130)

Decline due to non-

_ o _ o o
econ cap (%) 38% 19% 18%

Estimated actual payout (after other caps), and predicted payout (after all caps) for eco-
nomic, non-economic, and punitive damages and interest, for 13,857 settled cases included
in the BRD . dataset of nonduplicate medical malpractice claims closed from 1988-2004
with payout > $25,000 in 1988 dollars. Non-econ cap level is assumed to be $202,000 for
all cases. Estimated actual payout is based on damages allocation in jury verdict cases. Pre-
dicted payout is estimated by applying the cap to estimated pre-cap non-economic damages.
See Part 3 for details of allocation procedure. Amounts in thousands of 1988 dollars.

£z0z Aenuga4 ¢z uo Jasn san| Aies) Aq 820688/GSE/1L/L/a1onue/e|ljwoo dno-ojwapeoe//:sdny woly papeojumoq



Winter 2009: Volume 1, Number 1~ Journal of Legal Analysis ~

385

Table 7: Different Probabilities of Winning at Trial and Non-Econ Cap Impact

Effect of Non-Econ Cap on:
Probability of plaintiff Paid non-econ damages Mean per-case
v o P disallowed by non-econ Total Payout (%) P
prevailing payout (%)
cap

25% 1,327 321% 17.4%
50% 1,037 25.4% 10.2%
75% 850 211% 71%
100% 716 18.0% 5.4%

Amount of disallowed non-economic damages, percentage reduction in total payout in all set-
tled cases, and mean per-case reduction in payout, due to non-econ cap, for different assumed
probabilities of plaintiff prevailing if the case had gone to trial, for 13,857 settled cases included
in the BRD,_ dataset of nonduplicate medical malpractice claims closed from 1988-2004
with payout > $25,000 in 1988 dollars. Non-econ cap level is assumed to be $202,000 for all
cases. See Part 3 for procedure for allocating settlements among economic, non-economic, and
punitive damages and interest. Amounts in millions of 1988 dollars.

5.2. Sensitivity Analysis: Probability of Winning at Trial
The smaller impact of the non-econ cap in settled cases arises partly be-
cause settled cases have smaller payouts and partly because our estimation
procedure underestimates the effect of the cap, for reasons discussed in
Part 3. One reason is that we ignore the risk that the plaintiff’s claim will
fail at trial.”” In Table 7, we address the impact of this underestimation by
assuming different probabilities of success at trial. For example, for the
75-percent probability row, if a settlement involves $300,000 in paid non-
economic damages, we assume that this reflects a 75-percent chance of
winning $400,000 at trial. We apply the non-econ cap to the $400,000, and
then multiply the post-cap amount by 75-percent to obtain the estimat-
ed post-cap payout. We do not, of course, know the actual probability of
prevailing in any particular case, and that probability surely varies across
cases.

We expect that the effect of the non-econ cap on payouts in settled
cases should be (1) smaller than the 27-percent predicted effect in jury

37 Our estimation procedure implicitly incorporates post-trial risks, because we rely on the
percentage of paid non-economic damages in tried cases to estimate the amount of paid
non-economic damages in settled cases.
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cases, because settled cases are smaller on average and (2) greater than
the 18-percent shown in Table 6 and repeated in the last row of Table 7.
The results in Table 7 suggests that the average settled case, with damages
large enough to be affected by the non-econ cap, involves a 50-percent to
75-percent chance of the plaintiff prevailing, and thus a predicted aggre-
gate payout reduction of 21-25-percent. Strictly speaking, what matters
is not the per-case probability of winning, but instead the probability
weighted by the settlement amount. Cases with large settlements are like-
ly to be disproportionately “strong” cases for the plaintiff, and the larger
the settlement, the larger the likely probability of winning at trial. If so, a
50-percent to 75-percent chance of prevailing might be reasonable when
estimating the effect of the non-econ cap in settled cases, even though it
might well be too high on average across all cases.

5.3. Sensitivity Analysis: Ratio of Non-Econ to Total Damages

The estimates in Table 6 of the effect of the non-econ cap on settled cases
assume that within each subsample, settled cases have the same ratio of non-
econ to total damages as tried cases. We cannot directly test this assumption
with our dataset and are not aware of evidence from other studies on how
the fractional contribution of non-economic damages to pre-trial settle-
ments differs from their contribution to post-trial payouts.

Our approach of extrapolating from trials to settlements within sub-
samples does allow the proportions of tried and settled cases to differ
across subsamples. We find that subsamples with higher proportions of
non-econ to total damages are a larger fraction of settled than of tried
cases. As a result, we estimate an overall ratio of paid non-economic dam-
ages to total payout of 0.45 in settled cases, compared to 0.41 in tried
cases.

In Table 8, we present the results of a sensitivity analysis, in which we al-
low this ratio to vary within each subsample. We show results if the ratio is
10-percent higher than in tried cases, 5-percent higher, the same, 5-percent
less, and 10-percent less. Thus, the mean ratio of non-econ/total damages
in tried cases was 36-percent for adult, non-elderly, employed plaintiffs.
The first row of Table 8 reduces this to 26-percent; the last row increases it
to 46-percent and similarly for other subsamples.
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Table 8: Different Ratios of Non-Econ to Total Damages and Non-Econ Cap Effect

Ratio of non-econ/ . . Non-econ Effect of Cap on:
Paid Paid non-econ

total damages non-econ | damages/total damages i Total
(relative to jury damages 5 fut (%) disallowed by | Paid non-econ payout
verdict cases) g pay ° non-econ cap damages (%) (%)
Minus 10% 1,443 33% 473 33% 12%
Minus 5% 1,659 38% 592 36% 15%
Same as tried cases 1,876 43% 719 38% 18%
Plus 5% 2,093 48% 855 41% 21%
Plus 10% 2,310 53% 998 43% 24%

Amount of paid non-economic damages, and amount of disallowed non-economic damages,
and percentage reduction in paid non-economic damages and percentage reduction in total
payout, due to non-econ cap, for different assumed proportions of non-economic damages/
total damages, for 13,857 settled cases included in the BRD,_  dataset of nonduplicate medical
malpractice claims closed from 1988-2004 with payout > $25,000 in 1988 dollars. See Part 3
for procedure for allocating settlements among economic, non-economic, and punitive damages,
and interest. Amounts in millions of 1988 dollars.

A lower assumed ratio of paid non-economic damages/total paid dam-
ages affects both the fractional reduction in paid non-economic damages
due to the non-econ cap, and the amount of paid non-economic dam-
ages to which this fractional reduction applies. The fractional reduction
in non-economic damages varies from 33-percent to 43-percent under
the assumptions in Table 8, and the fractional reduction in predicted total
payout varies from 12-percent to 24-percent.

5.4. Effect on Different Plaintiff Groups

In Table 9, we return to our base assumption of a 100-percent probability of
plaintiff success, and estimate how the non-econ cap affects different plain-
tiff groups in settled cases. The inter-group differences in payout in settled
cases are generally comparable to what we observe in the tried cases. For
example, the aggregate reduction in payout in verdict cases is 33-percent
for death versus 24-percent for non-death (9-percent difference). In settled
cases, this gap decreases slightly to 22-percent versus 16-percent (6-percent
difference). The aggregate reduction in payout in verdict cases is 36-percent
for unemployed non-baby plaintiffs versus 17-percent for employed plain-
tiffs (19-percent difference); this gap decreases in settled cases to 26-percent
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Table 9: Effect of Non-Econ Cap in Settled Cases: Death, Employment, and Age

Plaintiff and No. of Settled Reduction in Reduction in
. Age Aggregate Mean Per-Case
Claim Status Cases
Payout Payout
Death All 4,940 22% 8%
Non-Death All 8,917 16% 4%
Unemployed Non-baby 7133 26% 8%
Employed All 5425 1% 2%
Elderly 2,923 31% 8%
Adult, 8,275 16% 5%
non-elderly
All )
Child 1,356 22% 5%
Baby 1,303 14% 4%
All 13,857 18% 5%

Percentage reduction in aggregate payout, and mean per-case reduction in payout, attributable
to non-econ cap, for 13,857 settled cases included in the BRD _  dataset of nonduplicate medi-
cal malpractice claims closed from 1988-2004 with payout > $25,000 in 1988 dollars. Baby is
age 1 month or less. Children is age 2 months to 18 years. Adult non-elderly is age 19-64. Elderly
is age 65+. Non-econ cap level is assumed to be $202,000 for all cases. See Part 3 for procedure
for allocating settlements among economic, non-economic, and punitive damages and interest.

versus 11-percent (15-percent difference). Across all plaintiff categories, the

mean per-case percentage reduction is higher in verdict cases than in settled
38

cases.

6. CAP DESIGN
ss  We have thus far focused on the actual non-econ cap, which Texas adopted

in 2003. Our simulation approach, however, also enables us to study how
different cap designs affect predicted post-cap verdicts and payouts.

38 The estimates for settled cases in Table 8 are based on the same within-subsample dam-
ages allocation to economic, non-economic, and punitive damages and interest that we
used in Table 5. The smaller the number of verdicts in a particular subsample, the less pre-
cise this allocation will be, as a measure of the unknown actual allocation in settled cases,
even if the proportional allocation is the same in verdict cases and settled cases. We do not
report t-statistics for differences between subsamples for settled cases because we do not
have a good way to assess the combined effect of uncertainty about allocation percentages
in tried cases and uncertainty about how settled cases differ from tried cases.
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6.1. Cap Level
We first consider the effect of varying the level of the Texas non-econ cap,  se
while retaining its other elements, including the potential for a higher cap if
more than one type of defendant is liable. Table 10 shows how different cap
levels affect allowed verdicts and payouts. We vary the assumed cap level
from $0 to $2 million (nominal), in multiples of $250,000.

Table 10. Effect of Different Caps on Allowed Verdicts and Payouts

Nominal single-
defendant cap

Rdplj wouj papeojumog

$0 | $250 | $500 | $750 |$1,000 | $1,250 |$1,500| $1,750 |$2,00

Real single-defendant
cap

Mean (Median)
Adjusted Verdict

$0 $161 | $321 | $482 | $643 | $804 | $964 | $1125 | $1,28

$1411 ($446)

Mean (median)
allowed verdict (after
other caps, before
non-econ cap)

$1280 ($411)

jo1eei(uioh-dno-diShede;

Percent of cases 83% | 47% | 32% | 21% | 15% | 13% | 11% | 8% | 6% =
affected by the cap &
‘_':’I‘lijv”efj”;‘;fé?:t)(after $628 | $800 | $908 | $985 | $1034 | $1072 | $1107 | $1132 | $11553
21l caps) ($83) [($265) [($388) | ($41) | ($411) | ($411) | ($411) | ($411) | ($411)T

of

g
0, 1 1 <
voreductioninmean | gio | as0r | 2906 | 18% | 14% | 1% | 8% | 6% | 4% g
allowed verdict Q

Mean (median) (Et
actual payout (after $696 g
other caps, without ($259) 4
payout bonus) d

- N
Mean (median) $392 | $512 | $574 | $611 | $631 | $643 | $654 | $661 | $668Y

predicted payout

( ($66) |($200)|($259) | ($259) | ($259) | ($259) | ($259) | ($259) | ($259)
after all caps) <

=)

% reduction in mean
payout

44% | 26% | 18% | 12% 9% 8% 6% 5% 4% :
d

Predicted effect of “Texas-style” non-econ cap (which can be higher for multiple liable defendants) at
different multiples of the actual Texas cap level, for 326 completed jury trials with plaintiff verdicts,
included in the BRD  dataset of nonduplicate medical malpractice claims closed from 1988-2004
with payout > $25,000 in 1988 dollars. Two outlier punitive awards are winsorized at level of next
highest punitive award ($2.7 million). Amounts are in thousands, top row is in nominal dollars, other
rows are in 1988 dollars.
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A nominal non-econ cap of $0 reduces the mean allowed verdict by
51-percent, compared to 38-percent for the actual $250,000 Texas cap,
29-percent for a $500,000 Texas-style cap, and 18-percent for a $750,000
Texas-style cap. As we discuss in the following most state non-econ caps
are equivalent in overall effect to a simple cap, independent of the number
of defendants, of between $250,000 (equivalent to roughly $200,000 for a
Texas-style cap) and $750,000.* Amounts in this paragraph are in nomi-
nal dollars.

Varying the non-econ cap level has a substantial effect on mean allowed
verdicts and an even larger effect on median allowed verdicts. With a $0
non-econ cap, median allowed verdict drops 80-percent, from $411,000 to
$83,000. In contrast, caps of $250,000 or higher do not affect median al-
lowed awards. Payouts are also strongly affected by cap level. With a zero
non-econ cap, mean (median) payout drops 44-percent (75-percent). In
contrast, a $500,000 non-econ cap reduces mean payout by 18-percent and
does not affect median payout.

Table 10 illustrates two important aspects of caps: First, at all levels, the cap
has a larger effect on mean allowed verdicts than on mean payouts. Second,
there are large differences between the mean and median effect of a non-econ
cap. These differences arise because outcomes in medical malpractice cases are
highly skewed, and the cap only affects cases with awards above the cap level.

Figure 3 shows this point visually. We plot how different non-econ cap
levels affect mean allowed verdict and mean and median predicted payout.
Median predicted payout quickly converges on actual median payout with-
out the non-econ cap ($259,000). Mean predicted payout and mean allowed
verdict also converge on their pre-cap levels ($696,000 and $1,280,000) as
the cap level increases, but do so much more gradually.

In Figure 4, we show how a non-econ cap affects the allowed and blocked
fraction of non-economic damages. Obviously, a non-econ cap of $0 blocks
100-percent of non-economic damages. The percentage of blocked dam-
ages predictably drops as the cap increases but remains above 50-percent
until the cap level exceeds $700,000.*

39 Avraham (2006) and Sharkey (2005) provide recent overviews of state damages caps.

40 The Texas cap varies depending on the number and type of liable defendants. In Figure 4, we
use a simple flat cap, independent of the number of defendants.
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Figure 3. Impact of Non-Econ Cap on Awards and Payouts
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Predicted effect of “Texas style” (which can be higher for multiple defendants) non-econ cap
at different levels on mean (median) predicted payout and mean allowed verdict, for 326 com-
pleted jury trials with plaintiff verdicts, included in the BRD_ dataset of nonduplicate medical
malpractice claims closed from 1988-2004 with payout > $25,000 in 1988 dollars. Two outlier
punitive awards are winsorized at level of next highest punitive award ($2.7 million). Amounts
in thousands of 1988 dollars.

Figure 4: Effect of Different Cap Levels on Allowed Non-Economic Damages
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Predicted effect of a non-econ cap on allowed and disallowed fraction of non-economic dam-
ages for different cap levels, for 326 completed jury trials with plaintiff verdicts, included in
the BRD_ dataset of nonduplicate medical malpractice claims closed from 1988-2004 with
payout > $25,000 in thousands of 1988 dollars. Amounts in thousands of 1988 dollars.
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In unreported analyses similar to Table 9, we analyzed the extent to which
deceased, unemployed, or elderly plaintiffs continue to be hit harder by the
non-econ cap as its absolute level increases. The extent of disparate impact
fades as the level of the non-econ cap increases. At non-econ cap levels of
$1 million or more, there is no significant difference in the cap’s impact on
payouts in settled cases, and a small difference in impact on payouts in tried
cases (<4-percent). In part, this is because a larger cap affects fewer cases,
and in part, because the affected groups (the elderly in particular) are less
likely to receive large non-economic damage awards.

6.2. Comparing Different States’' Damages Caps

In this section, we use our simulation approach to estimate the impact of
the caps adopted by other states, as if they had been adopted in Texas and
applied to the Texas cases in our dataset. Actual claims in these other states
will, of course, be different, perhaps systematically so. But by applying differ-
ent caps to a common set of claims, we can determine their relative severity.
Thirty states, including Texas, have either a non-econ cap, a total damages
cap, or both.*! Twenty-two states have caps on non-economic damages. Five
states have caps on total damages. Three states cap both non-economic and
total damages. Of these states, Colorado has separate non-econ and total
damages caps, Massachusetts has a non-econ cap that applies to all cases
and a total damages cap for non-profit hospitals, and Texas has a non-econ
cap for all cases and a total damages cap limited to death cases.

Table 11 summarizes these caps. Cap amounts are shown in 2003 dollars,
for comparability with Texas. Inflation adjusted caps are shown with an *
in the first column. For caps that are not inflation-adjusted, we convert the
cap level to 2003 dollars, which is the same procedure we used for Texas.
This overstates (understates) states the effects of these caps on cases before
(after) 2003.

41 We relied principally on a table prepared by Nelson, Morrissey, and Kilgore (2007), available
at http://images.main.uab.edu/isoph/LHC/DamagesCapsTable.pdf and on communication
with Meredith Kilgore about changes since the table was prepared. For Texas, we observe
only post-death-cap payouts, and thus lack the data to study how the Texas death cap af-
fects payouts. For all states, Table 11 reflects the impact of the listed cap on verdicts, and the
impact of the listed cap on payouts after applying the Texas death cap.
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Table 11. Effects of State Damages Caps on Allowed Verdicts and Payouts

% Decline| % Decline in Mean Payout
State (* = infl. Cap Type Cap Level in Mean .
adjusted) P 1yp P Allowed Tried Settled All Cases
Verdict Cases Cases o
3
Louisiana Total $500kplusfuture | 55700 | g510 | 412% | 42.4% 3
medical expenses g
5
New Mexico Total $600k plus future | o) o | 61105 | 36.9% | 381% 5
medical expenses g
Colorado Total | $IMtotal; 8300knon- | 610, | 5509, | 34.89% | 36.0% 3
Non-econ econ k>
Indiana Total $1.25M 57.4% 43.6% 25.4% 26.3% E:.:
Total $20k total (non-profit &
Massachusetts (hospitals), hospitals); $500k 52.3% 451% 289% | 29.7% g
non-econ non-econ (all g
(all) defendants) f
Nebraska Total $1.75M 49.5% 36.4% 19.6% 20.4% 3
Virginia* Total $1.95M 47.4% 34.4% 17.8% 18.7% g%_‘
California f:t.'
Idaho* =+
Non-econ $250k 40.2% 291% 20.4% 209% =
Kansas &
Montana g}
Oklahoma™ Non-econ $300k 38.5% 27.3% 18.3% 18.7% &
. N
West Virginia* | Non-econ |2220K except $500kin| - o000/ 1 o0 300 | 164% | 16.9% 3
death cases <
T
Missouri Non-econ $330k 37.6% 26.3% 171% 17.6% Y
$250 -$750k, =
. u
Texas Non-econ deper;:lgfy(:)r;r;ufmber 37.5% 26.4% | 17.9% 18.3% &
a
defendants g
Nevada Non-econ $350k 37.0% 25.6% 16.4% 16.9% b
1
Greater of $250k g
Ohio Non-econ [(3x economic damages,| 36.6% 25.9% 13.0% 13.7% §
up to $500k) <
Hawaii Non-econ $375k 36.3% 24.7% 15.6% 16.1% E
Alaska Non-econ $400k 35.6% 24.0% 14.9% 15.3%
Utah* Non-econ $409k 35.3% 23.7% 14.6% 15.1%
Michigan* Non-econ $641k 34.5% 24.2% 13.2% 13.8%
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Table 11. (Continued)
% Decline | % Decline in Mean Payout
State (* =infl. Cap Type Cap Level in Mean .
adjusted) P yp P Allowed Tried Settled All Cases
Verdict Cases Cases
) $350k-$1.05M,

Georgia .

. Non-econ | depending on number 34.5% 23% 13.3% 13.8%
South Carolina

and type of defendants
Mississippi
North Dakota Non-econ $500k 331% 21.4% 12.4% 12.8%
South Dakota
Maryland* Non-econ $650k 32.8% 211% 12.2% 12.6%
lllinois Non-econ | #7200k except SIMfor | 5y oo | 1g800 | 679 | 74%
hospitals
Florida Non-econ | 2200k GIMindeath | 5 co | ya oo | 020 | o07%
cases)

Wisconsin Non-econ $750k 28.2% 16.4% 8.3% 8.7%

Predicted percentage reduction in mean allowed verdicts and mean payouts in tried and settled cases
after applying indicated damages caps to 326 completed jury trials with plaintiff verdicts and 13,857

settled cases, included in the BRD

minus

dataset of nonduplicate medical malpractice claims closed from

1988-2004 with payout > $25,000 in 1988 dollars. Cap amounts are in nominal 2003 dollars. Esti-
mated impact on settled cases impact assumes 100-percent probability of plaintiff success. * and
italics = cap level is inflation adjusted. Texas row shown in boldface.

Some states have cap variations that require data that we do not have.

The principal variations and how we handle them are as follows:

+ Some states have a higher cap for severe misconduct—for example, if the

defendant was reckless rather than simply negligent—or if the injury in-

volved disfigurement. We lack data on these elements, so we ignore the po-

tential for a higher cap in some cases.

The Massachusetts $500,000 cap on non-economic damages does not apply

if “there is a substantial or permanent loss or impairment of a bodily func-

tion or substantial disfigurement, or other special circumstances . . . which

warrant a finding that imposition of such a limitation would deprive the

plaintiff of just compensation for the injuries sustained.”*> We assume the

cap applies to all cases.

42 Mass. Gen. Laws ch. 231, § 60H.
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+ The Massachusetts $20,000 cap on damages applies only to nonprofits, but
almost all Massachusetts hospitals are nonprofit. We treat this cap as ap-
plying to cases where a hospital is the primary defendant, but not where
a hospital is a secondary defendant. We similarly treat the Illinois cap on
damages against hospitals as applying only where the hospital is the primary
defendant.

+ A number of other states have total damages caps for non-profit hospitals
and nursing homes, public hospitals, or both. For example, Texas caps dam-

ages at $250,000 for public hospitals. We do not consider these caps.

For the Louisiana and New Mexico caps on total damages, future medical
expenses (after the date of trial) are exempt from the cap. We lack data on
what proportion of economic damages are for medical expenses, future or
otherwise. We assume: (1) future medical expenses are zero in death cases;
(2) in other cases, all (half) of economic damages are medical expenses for
unemployed (employed) plaintiffs, and one-third of medical expenses are

for future medical care.

A few states with damages caps that are not adjusted for inflation have oc-
casionally raised their caps (for example, New Mexico and Indiana). We use
the current cap level.

+ We estimate the effects of the Georgia and South Carolina caps, which are
similar to the Texas cap and vary based on number and type of defendant,
by estimating what simple cap would produce the same total effect in jury
verdict cases (this turns out to be $473,000 in 2003 dollars), and then apply-

ing that simple cap to all cases.

Table 11 lists state caps from most to least strict, based on percentage reduc-
tion in mean allowed verdict. It also shows the predicted reduction in mean
payout in tried cases, settled cases, and all cases. The ordinal ranking of caps
is similar, but not identical, for payout-based measures. As was true for the
Texas cap, the predicted impact in verdicts is larger than the predicted im-
pact on payouts in jury cases, and the predicted impact on payouts in jury
cases is larger than the predicted impact in settled cases.

As Table 11 reflects, damages caps vary widely in stringency. At the high
end, Louisiana’s $500,000 total damages cap reduces mean allowed verdicts
by 76-percent, payouts in tried cases by 65-percent, and payouts in settled
cases by 41-percent. At the low end, Wisconsin’s $750,000 non-econ cap
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reduces verdicts by 28-percent, payouts in tried cases by 16-percent, and
payouts in settled cases by 8-percent. The Texas cap, which varies based
on number and type of defendants, is equivalent in overall effect to a sim-
ple $336,000 (1988$) non-econ cap and is thus slightly less stringent than
Oklahoma’s $300,000 cap.

Total damages caps have an especially large effect on allowed verdicts.
The total damages caps in Louisiana ($500,000), New Mexico ($600,000),
Indiana ($1.25 million), Nebraska ($1.75 million), and Virginia ($1.95
million) have a greater impact on allowed verdicts and (less sharply) post-
verdict payouts than any of the non-econ caps, even though the non-econ
caps often have much lower levels. However, the Nebraska and Virginia total
damages caps are comparable to a $250,000 non-econ cap in their effect on
payouts in settled cases. The lower effect on payouts in tried cases is because
the large verdicts that are affected by these total damages caps tend to receive
large haircuts. The lower effect on settled cases is because settled cases tend
to be smaller than tried cases. The greater stringency of total damages caps
is consistent with the bivariate analysis in Guirguis-Blake et al. (2006).

In Table 12, we conduct a more fine-grained analysis of the caps adopted
by Colorado, Massachusetts, and Wisconsin. Colorado has both a $1 mil-
lion total damages cap and a $300,000 non-econ cap. Table 12, Panel A
shows how each of these caps, separately and then together, affect allowed
verdicts and predicted payouts. The total damages cap has a larger impact
than the non-econ cap, standing alone, but both caps contribute to the
overall impact of the combined cap.

Massachusetts has both a $500,000 non-econ cap and a $20,000 total
damages cap for charitable (nonprofit) hospitals. As noted previously, we
treat this cap as applying to all hospitals, because Massachusetts has almost
no for-profit hospitals. Table 12, Panel B shows how each of these caps,
separately and then together, affect verdicts and payouts. Although the to-
tal damages cap is very low, it only applies to hospital defendants, which
reduces its impact. However, our simulation approach might overstate its
impact. Suppose, for example, that some plaintiffs can show negligence ei-
ther against a physician or a hospital. In Texas, they might focus on the case
against the deeper-pocketed hospital; in Massachusetts, they would seek
to show physician negligence. Our simulation approach, however, assumes

£z0z Aenuga4 ¢z uo Jasn san| Aies) Aq 820688/GSE/1L/L/a1onue/e|ljwoo dno-ojwapeoe//:sdny woly papeojumoq



Winter 2009: Volume 1, Number 1~ Journal of Legal Analysis ~

397

Table 12. Effect of Selected Cap Variations on Allowed Verdicts and Payouts

Percent Decline Percent Decline in Payout
in Allowed
Verdict Tried Cases | Settled Cases All Cases

Panel A. Colorado Cap ($300k Non-Econ Cap; $1M Total Damages Cap)

Total damages only 62.5% 48.8% 29.7% 30.6%
Non-econ only 38.5% 27.3% 18.3% 18.7%
Both caps 701% 58.0% 34.8% 36.0%

Panel B. Massachusetts Cap ($500k Non-Econ Cap; $20k Total Damages Cap for Hospitals)

Total damages only 25% 28.3% 19.3% 19.7%
Non-econ only 33.1% 21.4% 12.4% 12.8%
Both caps 52.3% 451% 28.9% 29.7%

Panel C. Wisconsin Cap Variations

Original ($410k in
general; 604k for 34.3% 24% 10.9% 1.5%
minors)*

Revised (450k in

general, 550k for 34.5% 23.7% 12.3% 12.8%
minors)
Final (750k) 28.2% 16.4% 8.3% 8.7%

Predicted percentage reduction in mean allowed verdicts and mean payouts in tried and settled
cases after applying indicated variations of state damages caps to 326 completed jury trials
with plaintiff verdicts and 13,857 settled cases, included in the BRD_ dataset of nonduplicate
medical malpractice claims closed from 1988-2004 with payout > $25,000 in 1988 dollars.
Cap amounts are in nominal 2003 dollars. Estimated impact on settled cases impact assumes
100-percent probability of plaintiff success. * = cap level is inflation adjusted.

that the same cases would be brought in the same way against the same
defendants.

Finally, in Table 12, Panel C, we assess three different Wisconsin non-
econ caps. The first, adopted in 1995, was an inflation-adjusted cap of
$350,000 ($500,000 for minors); by 2003, these amounts had risen due
to inflation to $4101,000 and $604,000. The Wisconsin Supreme Court
invalidated this cap in 2005.* The legislature promptly passed a revised,
non-inflation-adjusted cap of $450,000 ($550,000 for minors), which it

43 Ferdon v. Wiconsin Patients Compensation Fund, 2005 WI 125 (2005).
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Figure 5. Effect of Different Caps on Mean Allowed Verdicts and Payouts
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Predicted percentage reduction in mean allowed verdicts and payouts in tried and settled cases
due to total damages and non-econ caps at indicated levels, for 326 jury trials with plaintiff
verdicts and 13,857 settled cases, included in the BRD,_  dataset of nonduplicate medical mal-
practice claims closed from 1988-2004 with payout > $25,000 in 1988 dollars. Cap amounts
are in 1988 dollars. Estimated impact on settled cases impact assumes 100-percent probability
of plaintiff success.

presumably believed would be constitutional. The governor vetoed this
cap on the grounds it was too similar to the prior cap, and thus was prob-
ably unconstitutional.** The legislature then passed a $750,000 non-econ
cap in 2006, which the governor signed into law. Our methodology lets us
confirm that the governor was right (and the legislature wrong)—the first
revision was very similar to the invalidated cap, and therefore likely invalid
as well. The second revision was appreciably less stringent.

These examples illustrate an important potential use of our simulation
methodology. We can assess the relative stringency of different possible
caps, both adopted and hypothetical. Figure 5 provides a direct compari-
son between total damages caps and non-econ caps. It shows, for different
cap levels from $0 to $2 million, the effect of each type of cap on allowed
verdicts and predicted payouts. Reading horizontally across the chart, a
total damages cap at $1.7 million has the same effect on allowed verdicts

44 Ritsche (2006) (discussing Governor Doyle's veto message).
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Table 13: Effect of Inflation on Disallowed Non-Economic Damages and
Payout Reduction

Percent of Non-Econ Damages Percent Reduction in Payout
Disallowed
California (1975) 35% 8%
California (1983) 57% 17%
California (1993) 65% 22%
Base Year (2003) 79% 29%
;(Azs;;;n::)lnflation Rate 2% 4% 2% 4%
2013 83% 84% 32% 32%
2023 86% 89% 33% 35%
2033 88% 92% 35% 38%
2043 90% 94% 36% 40%

Predicted effect of inflation on disallowed fraction of non-economic damages and reduction
in payout due to $250,000 simple non-econ cap, for 326 jury trials with plaintiff verdicts,
included inthe BRD . dataset of nonduplicate medical malpractice claims closed from 1988-

minus

2004 with payout > $25,000 in thousands of 1988 dollars. Inflation level is actual level for
1975-2006 based on Consumer Price Index. Table shows effects of 2-percent or 4-percent
inflation thereafter.

(roughly a 50-percent reduction) as a total ban on non-economic damages.
For payouts, a total damages cap of $1.5 million has roughly the same im-
pact (25-percent reduction) as a $200,000 non-econ cap.

6.3. Inflation

When California adopted the first non-econ cap in 1975, it set the level at
$250,000, without an inflation adjustment. That approach has anchored
subsequent debates over non-econ caps.*> Most state damages caps are not
indexed for inflation, so their impact becomes stricter over time. If the Cali-
fornia non-econ cap was inflation adjusted, it would have been $855,000
in 2003 and $970,000 today (2007). When it was adopted, the California
non-econ cap would have blocked 35-percent of non-economic damages
in tried cases and reduced mean payouts in these cases by 8-percent. By our

45 Edwards (2006).
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base year of 2003, it blocked 79-percent of non-economic damages in tried
cases and reduced mean payout in these cases by 29-percent.

Table 13 assesses how inflation affected the California $250,000 nominal
non-econ cap over 1975-2003, and then projects forward for the next 40
years, based on actual inflation from 2003-2006 (based on the Consumer
Price Index) and assumed annual inflation of either 2-percent or 4-percent
thereafter. If inflation runs at 4-percent and jury awards are constant in real
dollars, then by 2043 the non-econ cap will block 94-percent of non-economic
damages in tried cases and reduce payout in these cases by 40-percent.

7. DISCUSSION

7.1. Why Does the Non-Econ Cap Reduce Verdicts More than Payouts?

The Texas non-econ cap has a substantially larger effect on verdicts than
on payouts. What explains the gap? As we discuss in prior work, policy
limits often act as de facto caps on payouts.*® Moreover, at least in Texas,
physicians often purchase policies with relatively low limits; a significant
minority of Texas physicians have policy limits of $100,000 or $200,000
(nominal).* These de facto caps mute the effect of statutory caps. In jury
verdict cases, 62-percent of the money that the Texas cap “takes away” from
allowed verdicts wasn’t being paid anyway.

7.2. Cap Design
We saw in Part 6 that cap design strongly affects both allowed verdicts and
payouts. This effect results from a combination of cap level, whether the
cap is on non-economic damages or total damages, whether it affects all or
only some cases, and whether it is inflation-adjusted or not. Even a fairly
high total damages cap ($1.75M, as in Nebraska) can have a larger impact
than a low non-econ cap ($250,000, as in California) on payouts in tried
cases, and a similar impact on settled cases.

Most prior research has ignored the importance of cap design in as-
sessing the economic impact of damages caps. Our simulation approach

46 Hyman et al. (2007).
47 Zeiler et al. (2007).
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provides an objective way to quantify how cap design is likely to affect case
outcomes.

7.3. Do Non-Econ Caps “Discriminate’?

Finley (2004) has argued that non-econ caps “discriminate” against women,
the elderly, and children. Pace, Golinelli, and Zakaras (2004) found that
caps were more likely to affect plaintiffs who were deceased, elderly, or
infants. Conversely, Studdert, Yang, and Mello (2004) found that caps had
a greater impact on plaintiffs with more severe injuries, but found no dif-
ference based on gender or age. However, these studies are all based on
jury awards, not payouts, and rely on samples that are likely skewed toward
large awards (explicitly so for Studdert and coauthors).

We use our simulation approach to assess the differential effect of caps
on both verdicts and payouts across some of the relevant groups (we can-
not directly study gender). We find evidence that the non-econ cap has
a more severe impact on deceased plaintiffs, unemployed plaintiffs, and
(likely) elderly plaintiffs and has an especially large impact on plaintiffs
who are both deceased and unemployed. However, the impact is larger on
jury awards than on payouts, and the effect on payouts is larger in tried
cases than settled cases. A meaningful difference still exists for settled cases,
but the difference is economically smaller than past studies have suggested.
Finally, the differential effect fades as the cap level increases.

7.4. Non-Econ Caps and Settlement Multipliers

Our findings cast light on a perennial issue in tort litigation— the “multiple”
of economic damages at which cases settle. Although cases are thought to
settle in the “shadow” of what will happen at trial, trials are rare and the vis-
ible signal of the outcome (the jury award) routinely exceeds the amounts
defendants actually pay. How then do parties decide on settlement amounts?
Stephen D. Sugarman (2005) describes the conventional wisdom:

In principle, settlement occurs in the shadow of a likely jury verdict in the
individual case. In practice, lawyers for victims and lawyers and insurance ad-
justors for defendants negotiate in more rough and ready ways. It is not true,
as sometimes rumored, that in the US pain and suffering awards (general

damages) are simply figured as three times the special (or hard, or economic)
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damages. Nonetheless, participants in the process report that there is more
than a kernel of truth to the idea that the parties start their negotiations
with that multiple well in mind, adjusting their demands and offers based

upon all sorts of particulars in the case.

Past research has suggested that personal injury cases are frequently re-
solved at a multiple of economic damages, although the average multiple
has reportedly declined in recent years from 3.3 to 1.7.* For our sample, the
mean ratio of payout to paid economic damages is only 2.0. The non-econ
cap lowers this ratio to 1.5 in tried cases, and 1.7 in settled cases.

7.5. Non-Econ Caps and Variance in Awards and Payouts

Cap proponents argue that non-econ caps make verdicts and payouts more
predictable, which helps to stabilize insurance markets and malpractice pre-
miums. In statistical terms, non-econ caps lower the variance of verdicts and
payouts. We can quantify this reduction. The standard deviation of the ad-
justed verdict (before all caps) is $3.9M. Applying other caps (all caps) low-
ers this standard deviation to $2.62 million ($1.89 million). The standard
deviation of payouts after other caps is $1.47M; the non-econ cap lowers this
to $1.15M. Thus, non-econ caps do lower verdict and payout variance. How-
ever, payout variance is already substantially lower than verdict variance, and
the additional effect of the non-econ cap is modest. Thus, most of the “work”
of variance reduction is the result of factors other than the non-econ cap.

7.6. Adaptive Responses by Plaintiffs’ Counsel

We analyze the effect of a non-econ cap by simulating how it would affect cases
that were not subject to a cap. Plaintiffs’ counsel can adapt in several different
ways.*” Most obviously, counsel will presumably reject some cases that were
worth taking in the absence of a non-econ cap. Thus, damages caps are likely to
reduce the number of cases that are brought (holding constant the incidence
of malpractice).” The cases that remain will tend to have a higher proportion

48 Daniels and Martin (2004).
49 Danzon, Epstein, and Johnson (2004).

50 Daniels and Martin (2006,/2007) survey Texas plaintiffs lawyers and find a sharp decline
in the number of lawyers willing to accept med mal cases after adoption of the Texas cap.
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of economic damages. Counsel may make different judgments about which
cases are worth taking to trial and may also change the way they try cases.

Sharkey finds that the existence of a non-econ cap does not predict
significantly lower court judgments. She argues that adaptation by coun-
sel might fully offset the impact of a damages cap in reducing allowable
awards, for cases that are still brought.”*

Sharkey suggests that a non-econ cap will increase plaintiffs’ counsel’s
incentive to prove economic damages, but does not provide a persuasive
explanation as to why they didn’t already have sufficient incentives to do
so. We can offer one possible explanation.”® Recovery is often capped by
policy limits. Thus, counsel might devote limited effort to proving above-
limits damages. If a non-econ cap is imposed, extra effort devoted to prov-
ing economic damages can become cost-justified, because the expected
award would otherwise fall short of the policy limits. Yet, full substitution
is implausible. To fully offset lower non-economic damages, mean eco-
nomic awards would have to roughly double (from $448,000 to $889,000).
Plaintiffs were likely not leaving provable economic damages of this scale on
the table before the cap especially given the unpredictability of jury awards
of non-economic damages in a particular case and the tendency for juries to
award larger non-economic damages in cases with larger economic damages
(refer to Table 2).%

Our conversations with plaintiffs’ counsel also suggest a post-cap decline in med mal cases,
especially for cases with few or no economic damages.

51 Sharkey (2005). On the underlying BJS study, see Thomas H. Cohen (2004).

52 We put aside cap-induced differences in the amounts juries will award. In Texas and most
other states, juries are not told about the cap on non-economic damages. In Massachu-
setts, defense counsel are permitted to offer this information, but Sharkey reports that they
routinely choose not to. Although some jurors learn about the cap outside the courtroom,
it seems likely that most juries do not know about the cap. We also put aside Sharkey's
suggestion that if non-economic damages are capped, plaintiffs’ counsel can invent new
categories of “economic” damages, such as hedonic damages. This strategy might work in
some states, but not in Texas, which defines by statute which damages are non-economic.
Texas Civil Practice and Remedies Code § 41.001.

53 Policy limits aside, a non-econ cap could reduce counsel's incentive to prove economic dam-
ages. Assume that juries often award non-economic damages at a multiple of economic
damages. This prospect could induce counsel to devote more effort to proving economic
damages than would be justified if non-economic damages were capped.
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Adaptive response is not limited to plaintiffs. Other things equal, caps
might reduce the incentive to provide non-negligent care. Cap proponents
argue that caps will increase physician supply and reduce health-care cost,
and hence include greater delivery of health care, some of which will be
negligent. At the aggregate level, though not the case level, these effects will
tend to offset the effect of caps in reducing lawsuit frequency and payout
amounts.

7.7. The Merits and Overall Impact of Damages Caps
We take no position in this article on the merits of damages caps. Our simu-
lation approach provides an objective basis for estimating the likely effects
of specific caps on jury awards and on payouts in both tried and settled
cases, both in the aggregate and for particular categories of plaintiffs. It also
lets us estimate the impact of “tweaking” various features of a damages cap.
To be sure, we cannot control for adaptive responses either by plain-
tiffs’ counsel or by health-care providers. Some of these responses, such as
plaintiffs bringing fewer cases, will likely increase the aggregate impact of
the damages cap. Others might decrease its impact.” We cannot assess the
impact of damages caps on physician supply, defensive medicine, or quality
of care. Nonetheless, we believe our estimation procedure provide a reason-
able basis for estimating the likely direct economic impact of damages caps,
including but not limited to the specific cap adopted by Texas in 2003.

7.8. Future Research and the Need for Better Claim-Level Data from Multiple States

Given better data, the simulation approach developed in this paper could
be used to study additional issues. If we had data on claimant gender, we
could directly study the differential impact of the non-econ cap on men
and women. If we had better data on injury severity, we could study how
cap effects vary based on this factor. Claims data from other states would
enable us to assess the extent to which Texas is representative. Our estimates
of cap effects would be more reliable if we had more complete data on
hospitals. Data from different states, both before and after cap adoption,

54 For example, tort reform can decrease the level of care exercised by physicians, or increase
their activity level, or both. See Currie and Macleod (2008), Shepherd and Rubin (2007),
and Rubin and Shepherd (2006).
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might enable us to assess the extent of adaptive response by plaintiffs’ coun-
sel. These potential extensions highlight the need for better data. Texas is
unique in providing public access to data on both verdicts and payouts in
both tried and settled cases. Most states either do not collect this data or do
not make it available to researchers, which is unfortunate.

At this writing, we have been participating in an NAIC effort to develop
amodel state closed claim reporting law. The current draft provides various
options that states can adopt with regard to the confidentiality of the
collected information—including barring access to the public and research-
ers. Insurers and physicians predictably opposed making even de-identified
information available to anyone. Policymakers need to resist this pressure.
The de-identified Texas data has made possible a series of important in-
vestigations of how medical malpractice litigation and insurance actually
work. The de-identified Florida data has also generated important research.
Over almost two decades, we know of no complaints about misuse of the
data. We believe other states should collect similar data and release it to
researchers in a timely manner on a de-identified basis.

8. CONCLUSION

Damages caps are the “most controversial aspect of malpractice reform.”*
The tort reform debate has featured extravagant claims about their merits
and demerits. We use detailed case-level data on payouts in both tried and
settled cases and a new simulation methodology to estimate the effect of
the 2003 Texas non-econ cap. We find that this cap will have economically
significant effects. For tried cases, holding case mix constant, the Texas cap
will reduce allowed non-economic damages by an estimated 73-percent,
allowed verdicts by 38-percent, and payouts by 27-percent. In settled cases,
the estimated decline in payouts is 18-percent. The non-econ cap has a dis-
parate impact on different groups of plaintiffs, with larger effects on unem-
ployed, deceased, and likely on elderly plaintiffs.

We also simulate the effects of different caps and find large variation
in cap impact, depending on cap design. Caps on total damages have an
especially large impact. For example, even a high ($1.75 million) total

55 Nelson, Morrissey, and Kilgore (2007).
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damages cap has a larger impact on payouts in tried cases than a low
($250,000) non-econ cap (36-percent versus 29-percent reduction) and a
similar impact in settled cases. Strikingly, although public and scholarly
attention has focused on non-econ caps, the five states with the strictest
damages caps had either a total damages cap (Louisiana, New Mexico,
and Indiana) or both types of caps (Colorado and Massachusetts). The
reasons why tort reformers focused on getting non-econ caps adopted
and why particular states adopted the caps they did are subjects for an-
other day.
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