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not exclude “relief that federal courts are authorized to grant under subsection
(a).”** Were it otherwise, logical absurdities would emerge: e.g., the
Attorney General could obtain temporary—but not permanent—equitable
relief. A more sensible reading, in the court’s view, would be to limit the
availability of temporary equitable relief to the United States and, “by parity
of reasoning,” to limit the availability of damages to a “person.”* Along the
way, the court made only passing reference to Wollersheim and nary a
mention of legislative history, thus amplifying through silence the Seventh
Circuit’s position in NOW that the statute is clear, so considering legislative
history is an error. How is one to explain the Wollersheim-NOW divide?

1II. EXPLAINING INTERPRETIVE DISAGREEMENTS

If the Realists were right that facts decide cases, then it’s worth
remarking that Wollersheim was a suit in which the Church of Scientology
sought a RICO injunction barring a splinter church from disseminating
allegedly stolen scriptural materials—hardly the sort of plaintiff or dispute
within RICO’s central zone of interest.?%6 The point is that sometimes courts
choose particular interpretive techniques when they believe something along
the line of, “it just can’t be that this statute covers this claim.” In such cases,
an inquiry ensues, one typically cast in terms of a search for legislative
“intent” or “purpose.” We’ll turn to a discussion of what those terms may
mean in a minute, but let’s start with a different question: What could make
a judge predisposed to interpret RICO in a way that gives it an expansive
criminal reach, on the one hand, and a narrow civil reach, on the other? The
answer lies, I think, in a public narrative about the rise of organized crime in
America and the government’s moves to combat it. We find romanticized
versions in this public narrative threaded through popular novels and films,
from Little Caesar (whose antihero, Rico, may have given RICO its name),”’

264 Id. at 138-139.

265 Id. at 139.

266 In anticipation of a point I’1l reach in a minute, there are many instances in case
law in which courts have tacitly adopted social narratives that distinguish
“religions” from “cults.” For example, in Minersville School District v. Gobitis, the
plaintiffs challenged the school’s requirement for students to salute the American
flag. The Court described the plaintiffs’ parents as being “possessed of
conscientious scruples.” See, e.g., Minersville Sch. Dist. v. Gobitis, 310 U.S. 586,
597 (1940). Whether that type of social narrative was at work in Wollersheim
remains a matter for speculation. But, at least for me, that eventuality is not
implausible.

267 For decades, there has been speculation that the acronym “RICO” was a nod to
Rico, the gangster protagonist of Little Caesar played by Edward G. Robinson. See
LITTLE CAESAR (Warner Brothers 1931). For more on the relationship between the
film and the statute, see Parnes v. Heinold Commodities, Inc., 548 F. Supp. 20, 21
n.1 (N.D. Il. 1982); G. Robert Blakey & Thomas A. Perry, An Analysis of the
Myiths That Bolster Efforts to Rewrite RICO and the Various Proposals for Reform:
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to the Godfather series, to Goodfellas, to more recent offerings like
Boardwalk Empire. And we see the narrative explicitly at play in the deep
background of legislative efforts to curb the influence of mobsters and the
proliferation of their criminal acts.?6®

A. Narratives: Large and Small

Before getting to specifics, a few words explaining what I mean by
“parrative” will sharpen the ensuing discussion. Narrative is a broad concept,
one that is currently in such vogue that it loses explanatory significance
without first defining some parameters. Here’s what 1 have in mind: a
narrative is (1) a selective appropriation of past events, evidence, and actors,
(2) a temporal ordering of events and evidence that presents them with a
beginning, middle, and end; and (3) an overarching structure that
contextualizes these events and evidence as part of an opposition or
struggle.?®® Thus constituted, narratives exist on multiple planes, ranging
from larger cultural narratives in which whole societies are invested to the
individual narratives that we use to anchor ourselves in the world. Jonathan
Hearn, following Margaret Somers, has developed a useful framework within
which to examine narrative forms and how particular narratives interact.?’
Both Hearn and Somers examine the narratives that individuals and groups
participate in.

They identify several dimensions to narrativity, but I want to focus
on the relationship between just two of them: ontological and public
narratives. Ontological narratives are narratives that individuals use for
making sense of their lives, sometimes by adopting existing ones.?’”! Hearn
explains that this process often involves ‘appropriating and customizing
“public narratives”: those narratives attached to cultural and institutional
formations larger than the single individual.?”?

“Mother of God—Is This the End of RICO?”, 43 VAND. L. REV. 851, 98487
(1990).

268 °ve recounted the legislative and larger contextual history of organized crime
statutes in Of Gangs and Gaggles. Gordon, Gangs and Gaggles, supra note 1, at
977-79.

269 RANDY GORDON, REHUMANIZING LAW: A THEORY OF LAW AND DEMOCRACY
41 (2011).

270 Jonathan Hearn, Narrative, Agency, and Mood: On the Social Construction of
National History in Scotland, 44 COMP. STUD. SOC’Y & HIST. 745 (2002);
Margaret R. Somers, The Narrative Constitution of Identity: A Relational and
Network Approach, 23 THEORY & SOC’y 605 (1994).

27! Gordon, supra note 269, at 44; see also Somers, supra note 267, at 618 (“These
are the stories that social actors use to make sense of—indeed, to act in—their
lives.”).

272 Hearn, supra note 267, at 748.
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Thus conceived, a public narrative might trace the ups and downs of
families like the Kennedys; or the rise of America as a global power; or
periods of widespread fear or prosperity. For example, a long string of
commentators have observed that American identity is built around a “story
of origins.”?”* By this they mean “the story of the men, documents, and events
that we celebrate on the Fourth of July”—the Founding Fathers, the
Declaration, and the Constitution. The Constitution plays an especially
important role in the narrative in that it solidifies “a frame of reference for
understanding the ‘Americanism’ of people who regard themselves as
American.” Of course this story is as much a story of exclusion as inclusion
and has fostered endless deconstructions unmasking the institutionalized
hierarchies that undergird it. Our mission is not to wade into the critical
stream flowing around that particular narrative but rather to emphasize that
all interpreters come to an interpretive task invested in public narratives of
one sort or another and those narratives color the lens through which the
interpreter views the object of interpretation.

Bernard Jackson illustrates how social narratives come in to play in-
legal contexts, especially that of jury trials.”’* He starts from the premise that
narrative is a major form of cultural communication and is the mode in which
value judgments are stored and transmitted. Because of this, “[m]any of our
value judgments are expressed through modes and degrees of approval or
disapproval of narrativised models of action. Thus, the facts in a case are
presented by the prosecution in the form of a story whose action is known to
be disapproved, while the defence presents an alternative story, where the
action is differently evaluate.”””” These stories that we all carry around
should not be understood as being as detailed as plays or movie scripts but
rather as basic structures capable of supporting a range of concrete scenarios.
At trial, the successful advocates’ craft is to hang selected facts onto an
implicitly recognized narrative form that leads the jury to find facts and reach
a verdict that weighs one way rather than another.

Of course lay jurors are not the only legal actors with a stock of social
knowledge. So do judges. Jackson poses a problem of interpretation that is
instructive: a historian of ancient law is examining a rule that he thinks he
understands, and he undertakes to discover the “origins” of the rule.”® Is the
rule derived from previous rules of the same system? Or is it a transplant
from a foreign system? Making this determination entails application of a

23 GARY MINDA, Crossing the Literary Modernist Divide at Century’s End, in
LAW AND LITERATURE 321, 325 (Michael Freeman & Andrew D. E. Lewis
eds., 1999).

274 BERNARD S. JACKSON, LAW, FACT, AND NARRATIVE COHERENCE 61-88 (Roby:
Deborah Charles,

1988).

275 [d

276 Id
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methodology that relates the problem to general theories of how law
develops. “But such methodological discussion should not conceal from us
the fact that judgments on such matters are informed by narrative
structures.””’ Our historian has a stock of narratives telling in one
developmental way or the other (what Jackson calls the “semantic” level) and
another suggesting scenarios under which one might expect success in
persuading others that his evaluation of the problem is correct (the
“pragmatic” level). The answer that he ultimately supplies to the question
presented will thus be a consequence of what he believes about how the world
operates and what he decides is the most efficacious way to present his
conclusion.

A judge facing a novel question of statutory interpretation faces a
challenge of the same order. What dre the origins of this statute? Why does
it exist? And, equally important, how do I justify my interpretation? As a
working hypothesis, I want to suggest that a court may interpret a statute in
keeping with a socially received public narrative regarding the statute’s
purpose and then justify that interpretation with a seemingly consistent
narration of legislative history. With that hypothesis in mind, let’s look at
some elements of RICO’s legislative history. After that, I’ll return (as the
Just- posed questions suggest) to the notion of judge-as-historian.

B. RICO’s History

As early as the 1940s, newspaper and magazine articles, as well as
local crime commissions, warned that a national crime syndicate was seizing
control of America’s major cities.?’® At the time, there were few federal
options—and much appetite—for attacking organized crime.?” Taking up
the challenge, Senator Estes Kefauver of Tennessee introduced a resolution
in 1950 authorizing the Committee on the Judiciary to investigate interstate,
organized criminal activities.”®® This committee ultimately issued four
reports, which confirmed the existence of criminal syndicates and their
pattern of corrupting state and local government.?®! But the committee’s
proposed legislative solutions went nowhere at the time.?%?

The story picks up again in earnest in 1967 with the report of the
President’s Commission on Law Enforcement and Administration of Justice

277 Id. at 168.

2”8 Guide to Senate Records: Ch. 18 1946—68, NAT’L ARCHIVES,
http://www.archives.gov/legislative/guide/senate/chapter-18-1946-1968.html (last
visited Aug. 12, 2017).

279 ld

280 Id

281 Id

282 Id
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(popularly known as the Katzenbach Commission).”® This report
memorializes the public narrative that was then gelling around the social
problems attributable to organized crime. As President Nixon told Congress,
“[O]rganized crime has deeply penetrated broad segments of American life.
In our great cities, it is operating prosperous criminal cartels. In our suburban
areas and smaller cities, it is expanding its corrosive influence.”?® The
problem was essentially threefold. First, organized criminals have a “virtual
monopoly of illegal gambling, the numbers racket, and the importation of
narcotics.”?® Second, the proceeds of these illicit acts give these criminals
the power and resources to underwrite criminal businesses like loansharking,
to “infiltrate and corrupt organized labor,” and to increase “its enormous
holdings and influence in the world of legitimate business.”?¢ Third,
although “the 26 families of La Cosa Nostra” had been subject to multiple
prosecutions, “not a single one of the 24 Cosa Nostra families have been
destroyed” and the Mafia chieftains had “been notoriously successful in
‘getting off” even in those relatively few cases in which the evidence has
warranted the prosecution.”?’ To ameliorate this situation, anti-racketeering
hawks offered

a bill which has been carefully drafted to cure a number of
debilitating defects in the evidence-gathering process in
organized crime investigations, to circumscribe defense
abuse of pretrial proceedings, to broaden Federal jurisdiction
over syndicated gambling and its corruption where interstate
commerce is affected, to attack and to mitigate the effects of
racketeer infiltration of legitimate organizations affecting
interstate commerce, and to make possible extended terms
of incarceration for the dangerous offenders who prey on our
society.?®

This bill, which found final expression in the Organized Crime
Control Act of 1970, aimed to cure “defects” in existing law of the sort we
just reviewed.?® Accordingly, eight titles of the OCCA deal with the
difficulties associated with prosecuting members of organized crime, one

283 See Gerard E. Lynch, RICO: The Crime of Being a Criminal, Parts I & 11, 87
CoLUM. L. REV. 661, 666 (1987) (“The legislative history of RICO begins with the
report of the President’s Commission on Law Enforcement and Administration of
Justice (the Katzenbach Commission) in 1967.”).

24 8. Doc. No. 91-617 (1969) (quoting H.R. DoC. NO. 91-105, at 1-3 (1969)).

285

286 53

287 116 CONG. REC. 585-86 (1970).

288 Id at 585.

28 See id. (discussing various issues related to organized crime and the inability to
effectively prosecute such individuals responsible but insulated from liability).
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federalizes criminal law relating to illegal gambling,”®® one creates a

commission to evaluate the effectiveness and constitutionality of federal
criminal laws and practices,”! one deals with explosives (a late addition with
little apparent connection to the rest of the act),”? and one, Title IX, is
RICO.>3

If we set the crime-commission and legislative-committee crime
reports from the mid-to-late 1960s alongside the OCCA, we see that the
major objects of concern repeatedly articulated in the reports—prosecution
difficulties, illegal gambling, andinfiltration of legitimate businesses—map
quite nicely onto the structure of the OCCA. With respect to Title IX, as of
January 21, 1970, it was entitled “Corrupt Organizations” and said to
“[p]rohibit[] infiltration of legitimate organizations by racketeers or proceeds
of racketeering activities where interstate commerce is affected], and]
[a]uthorize[] civil remedies comparable to anti-trust to prevent violation of
law by divestiture, dissolution or reorganization.”?®* Plenty of other
legislative materials echo this anti-infiltration theme: “Section 1962
establishes a threefold prohibition aimed at stopping the infiltration of
racketeers into legitimate organizations.”” Title [X “has as its purpose the
elimination of the infiltration of organized crime and racketeering into
legitimate organizations operating in interstate commerce.”?¢

In this respect, then, RICO is in sync with the public narrative as
expressed in the various legislative and crime-commission reports and
executive branch commentary. This could mean that RICO’s purpose may be
narrower than one might assume. No one doubts that its net is fine enough to
catch groups other than the Mafia (e.g., Hell’s Angels or the Irish Mob)?” —
i.e., it’s not just an anti-Mafia statute.?®® There’s good reason, though, to think
that despite the relatively narrow scope of RICO within the larger OCCA, its
new remedies would attack the roots of organized criminal organizations and
prevent their regeneration. Remember, despite the best efforts of prosecutors,

2% Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922, 936-40
(codified at 18 U.S.C. § 1955 (2006)).

21 Id at 960.

292 116 CONG. REC. S952 (1970) (codified at 18 U.S.C. § 841-848 (2006)).

23 Id. at 941 (codified at 18 U.S.C. §§1961-1968 (2006)).

294 S REP. NO. 91-617, at 591 (1969).

295 H.R. REP. NO. 91-1549, at 57 (1970).

2% S. REP. NO. 91-617, at 76 (1969) (expressing concern about “subversion of
legitimate organizations,” “infiltration of legitimate businesses,” and “takeover of
legitimate unions™).

297116 CONG. REC. 503, 586 (1970).

298 Although the idea was abandoned on Constitutional grounds, there was
discussion in the House about creating a status offense based on membership in the
Mafia. See Bennett v. Berg, 685 F.2d 1053, 1063 (1982) (discussing legislative
history and congressional intent); see also Anza v. Ideal Steel Supply Corp., 547
U.S. 451, 471-74 (2006) (Thomas, J., dissenting) (internal citations omitted).
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“[n]ot a single one of the ‘families’ of La Cosa Nostra has been destroyed.”?”

So one aim of RICO was to “remove the leaders of organized crime from
their sources of economic power.”% “Instead of their positions being filled
by successors no different in kind, the channels of commerce can be freed of
racketeering influence.3%!

There is thus a non-frivolous argument that the courts were wrong to
extend RICO’s reach beyond the corruption and infiltration of legitimate
organizations. But as infomercial hosts inevitably say in hawking their
products, “That’s not all!” For as the passages we just reviewed show, there
are plainly references in the legislative history to RICO having a broad
“commercial” purpose. For example, as late as July 1970, legislative
materials continued to stress the analogy to antitrust law: “Title IX, dealing
with racketeer influenced and corrupt organizations, was modeled on the
[American Bar Association’s] 1968 resolution endorsing ‘in principle’ all
legislation having as its purpose ‘the adopting of the machinery of antitrust
laws to the prosecution of organized crime.”? And as Justice Thomas
emphasized in his Anza dissent, Congress was concerned about the
illegitimate competitive advantage that racketeers had over their legitimate
rivals:

The sponsor of a Senate precursor to RICO noted that “the
evil to be curbed is the unfair competitive advantage
inherent in the large amount of illicit income available to
organized crime.” Upon adding a provision for a civil
remedy in a subsequently proposed bill, Senator Hruska
noted: “[This] bill also creates civil remedies for the honest
businessman who has been damaged by unfair competition
from the racketeer businessman. Despite the willingness of
the courts to apply the Sherman Anti-Trust Act to organized
crime activities, as a practical matter the legitimate
businessman does not have adequate civil remedies
available under that act. This bill fills that gap.” A portion of
these bills was ultimately included in RICO, which was
attached as Title IX to the Organized Crime Control Act. The
Committee Report noted that the Title “has as its purpose the
elimination of the infiltration of organized crime and
racketeering into legitimate organizations operating in
interstate commerce.” The observations of the President’s
Commission on Law Enforcement and Administration of
Justice, the source of much of the congressional concern
over organized crime, are consistent with these statements.

299§ REP. NO. 91-617 at 45 (1969).
300 14 at 80.

301 Id

302 116 CONG. REC. 25190 (1970).
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Its chapter on organized crime noted that “organized crime
is also extensively and deeply involved in legitimate
business . . . . [I]Jt employs illegitimate methods—
monopolization, terrorism, extortion, tax evasion—to drive
out or control lawful ownership and leadership and to exact
illegal profits from the public.” The report noted that “[t]he
millions of dollars [organized crime] can throw into the
legitimate economic system gives it power to manipulate the
price of shares on the stock market, to raise or lower the price
of retail merchandise, to determine whether entire industries
are union or nonunion, to make it easier or harder for
businessmen to continue in business.”?%

So, at a minimum, there’s a tension in RICO’s legislative history on
the related questions of RICO’s civil reach and its relationship to the antitrust
laws. More specifically, was the language of § 4 of the Clayton Act selected
because it was a handy articulation of the causation standard necessary to
invest a private litigant with standing to pursue an otherwise criminal
violation? Or did this selection signal that the antitrust and RICO acts were
to work in tandem? Both? It’s hard to say, but the questions throw us onto
the crisscrossing paths of two teleological inquiries. First, what’s the
relationship between the words of the statute and what the adopters of those
words hoped to accomplish with them? Second, how is one to reconcile
RICO’s potential as a powerful prosecutorial weapon with a general
reluctance to federalize plain-vanilla commercial and consumer claims?
What we will find, I think, are context-specific formulations of RICO’s
“intent” or “purpose” that are observable when courts narrate RICO’s
legislative history.

C. What’s Intent?

When we ponder the point of a statute, the usual approach is to talk
about “legislative intent” or “statutory purpose,” labels that bleed into one
another and that are often disputed.>® Some observers posit “intent” as
conceptually narrow (the “idea she sought to transfer using the words she
chose to speak™) and “purpose” as broad (“what a legislator imagines or
hopes will change about the world by means of enacting the legislation”).3%
As I’ve suggested before, on this view, the intent of RICO might be framed
as “locking up people who invest in, muscle in on, or operate enterprises

303 Anza, 547 U.S. at 473-74 (Thomas, J., dissent) (alterations and emphasis in
original).

304 For a helpful survey of the various positions, see Abby Wright, For All Intents
and Purposes: What Collective Intention Tells Us about Congress and Statutory
Interpretation, 154 U. PA. L. REV 983 (2006).

305 See Id. at 991-92 (discussing a distinction between intent and purpose).
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through a pattern specified racketeering acts.”** The purpose of RICO, by
contrast, might be framed more broadly, perhaps something like “helping
destroy organized crime in the United States.”**” Now whether Congress is
too complex a social group to have “intents” and “purposes” in a strong sense
is a debate that has raged for decades.*® But we’re not going to get ensnared
in this debate or in disputes over terminology: what we’re interested in is how
courts ascribe an intent to Congress or a purpose to legislation®”

In MacCormick’s view, the “value-based and teleological character”
of statute obliges an interpreter to consider what values and aims “should be
postulated as the felos or end imputed to legislation.'® So a rounded
interpretive theory must mark that legislating “is a rational and teleological
activity guided by political programmes structured by some sense of justice
and the common good.” ' Quite naturally, then, interpreters make use of
information about the circumstances of particular legislative acts:

[T)hese include commission reports, committee papers, and
the like which identify a mischief and propose possible
remedies for it. The “intention of parliament” plays a proper
role in legislative interpretation, but not because there is a
discoverable state of somebody’s mind that can with special
authenticity explain the words used as bearing the meaning
attested by that mental state. On the contrary, it is because
the legislature makes a practice of legislating in English of a
particular register; because rational acts of legislation hang
together in a coherent way internally and in relation to the

306 Gordon, Gangs and Gaggles, supra note 1, at 1024.

307 Id. (“Plainly, undertaking this exercise will not generate single definitive
formulations of intents and purposes.”)

308 See Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1153 (10th Cir. 2016) (“Trying
to infer the intentions of an institution composed of 535 members is a notoriously
doubtful business under the best of circumstances.”); see also Wright, supra note
304, at 1007-24. The gist of Wright’s argument is that Congressional intent can be
divined with respect to particular legislation because of how Congress is structured
and the procedures it follows. This is so even though we know that individual
legislators may not have carefully considered a bill, might be hostile to it, and may
have voted for it for horsetrading reasons. But inferring purpose in the broadest
sense requires resort to extrinsic reasons, which renders any conclusions suspect.
Even though Wright believes that Congress is not an entity capable of forming
purposes, she ultimately states that many arguments based on “purpose” are really
mislabeled “intent” arguments. /d. at 1024, Thus said, my proffered statement of
RICO’s purpose may really be an “intent.”

30% See Lawrence M. Solan, Private Language, Public Laws: The Central Role of
Legislative Intent in Statutory Interpretation, 93 GEO. L.J. 427, 453 (2005)
[hereinafter Private Language].

310 MACCORMICK, supra note 9, at 134.

311 J/ d
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rest of the legal system; and because reforms aim to remedy
sensibly some identified deficiency; that one can finally
impute to the legislature an intention that certain words be
understood with a certain meaning rather than another one
that they might bear. “Intention” is a rhetorically effective
and legitimate way to frame a conclusion about what is the
most reasonable interpretation in context, not a further
argument to that effect.3!?

At a very high level of generality, there is no dispute that Congress
“intended” RICO to help root out organized crime. But at more particular
levels, there’s much room for genuine argument. What makes “organized”
crime organized?” What do “organized” criminals do? In answer to the first
question, we know that thete would be something of a consensus when
talking about the paradigmatic case of the Mafia, a group with initiation rites,
membership criteria, a strictly hierarchical structure, and so forth. Until
Boyle, most courts held that an association-in-fact enterprise within RICO’s
reach had to share at least some of these characteristics. But Boyle, which
involved a loosely affiliated and shifting group of bank robbers, moved the
needle far down the organizational spectrum from the Mafia pole.’!* So by
the time we layer on the full range of illegal acts that criminal organizations
undertake (which include items as disparate as providing illegal goods and
services, murdering rivals, bribing public officials, investing dirty money in
legitimate businesses, muscling in on unions, loansharking, hijacking,
fraudulent schemes and more),*'* we’re already dealing with a serious

312 14 at 137. Solan writes to similar effect:

[L]aws are written in language and language can only be

understood in context. The thinking of those who supported and

proposed the law in the first place may not reflect the will of

every legislator, but it can certainly make some contribution to

statutory interpretation if used wisely. At the very least, it can

help us to determine whether the difficulty in applying the statute

results from an unfortunate choice of statutory language to effect

a legislative goal that becomes clear once one investigates the

matter. And it can be used to confirm that decisions made on

other grounds are not likely to fly in the face of what the statute

was intended to accomplish.
Private Language, supra note 309, at 435.
313 Boyle v. United States, 556 U.S. 938, 941 (2009).
314 For an overview of what organized criminals do, see Lynch, supra note 283, at,
669—70. Indeed, the initial part of the definition of “racketeering activity” in § 1961
signals hard-core criminal acts: “any act or threat involving murder, kidnapping,
gambling, arson, robbery, bribery, extortion, dealing in obscene matter, or dealing
in a controlled substance or listed chemical (as defined in section 102 of the
Controlled Substances Act), which is chargeable under State law and punishable by
imprisonment for more than one year . . . .” If the “fraud” predicate acts were
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interpretive dilemma in the context of a statute that’s vague to begin with’"®
and that’s been construed in ways that have made the matter rather worse.*'®

It should come as no surprise, then, that a judge trying to make sense
of a civil RICO claim will form a view as to RICO’s purpose, and that view
is likely steeped in the pervasive public narrative that we’ve been
discussing.®'” This means that—at the personal, ontological level—a judge
will analyze RICO according to the constraints of that public narrative. She
will thus interpret RICO so as to ensure its potency as a prosecutorial weapon
but also—as a collateral matter—assume that the civil dimension of the
statute isn’t intended to apply to conduct that doesn’t look like gangland
conduct— unless she is in thrall to an overriding theoretical construct (e.g.,
strict textualism) that acknowledges the dominant narrative but nonetheless
rejects it because Congress (perhaps foolishly) chose language broader than
its stated purpose required.>'® This brings us to our final point: how

stripped out of the statute, it’s hard to imagine many civil RICO suits against
legitimate businesses as defendants.
313 For a discussion on the potential constitutional weaknesses and vagueness of
RICO’s definition and application, see George Clemon Freeman, Jr. & Kyle E.
McSlarrow, RICO and the Due Process “Void for Vagueness” Test, 45 BUS.
LAW. 1003, 1008—10 (1990); Michael S. Kelley, “Something Beyond”: The
Unconstitutional Vagueness of RICO’s Pattern Requirement, 40 CATH. U. L. REV.
331, 38094 (1991); Jed S. Rakoff, The Unconstitutionality of RICO, N.Y. L.J.,
Jan. 11, 1990, at 3; Terrance G. Reed, The Defense Case for RICO Reform, 43
VAND. L. REV. 691, 721-27 (1990); H.J. Inc. v. Nw. Bell Tel. Co., 492 U.S. 229,
255 (1986) (Scalia, J., concurring) (criticizing the majority’s opinion as
“increas[ing] rather than remov[ing] [RICO’s] vagueness™).
316 See Antonio J. Califa, RICO Threatens Civil Liberties, 43 VAND. L. REV. 805,
81517 (1990) (noting that legislative history reflects congressional intent to limit
RICO’s application, but these limits have been minimized through expansive
judicial interpretation); Barry Tarlow, RICO Revisited, 17 GA. L. REV. 291, 294
(1983) (“[S]ome judges . . . have strained to adopt broad constructions of RICO”
with the result that “the scope of the RICO statute has been expanded far beyond
what was intended by Congress.”).
317 See generally, N. ALLOTT & B. SHAER, Legal Speech and the Elements of
Adjudication, in THE NATURE OF LEGAL INTERPRETATION 194 (Brian Slocum, ed.,
2017).
318 See Anza v. Ideal Steel Supply Corp., 547 U.S. 451, 47374 (2006)(Thomas, J.,
dissent)

Justice Thomas argued that the Court’s majority limited the

lawsuits that may be brought under the civil enforcement

provision of the Racketeer Influenced and Corrupt Organizations

Act (RICO or Act), 18 U.S.C. § 1961 et seq. (2000 ed. and Supp.

I11), by adopting a theory of proximate causation that is

supported neither by the Act nor by our decision in Holmes . . .,

on which the Court principally relies. The Court’s stringent

proximate-causation requirement succeeds in precluding

recovery in cases alleging a violation of § 1962(c) that, like the
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legislative history can be (re)constructed in ways that nudge it into phase with
the “gangster” social narrative and thereby make legislative purpose seem
self-evident.

Victoria Nourse has articulated a sensible way of thinking about
legislative history, its uses, and its relationship to notions of legislative intent
and purpose.'® She frames her discussion within a decades-old debate
between textualists and purposivists and suggests that neither group
adequately defines what it means by “legislative history,” which has reduced
the utility of what happens in the legislative process to an all-or- nothing
proposition.>?® First, she draws distinctions among statutory history (the
evolution of the text of a statute as it meanders through the process), statutory
usage (the semantic content of the text as commonly understood by
legislators), and public documents bearing institutional sanction (e.g.,
committee reports).*”! So instead of legislative “history,” she asks us to
consider legislative “context,” in all these various forms.>??

Second, she debunks the notion (the origin of which she associates
with the Realist Max Radin) that legislatures can’t have “intents” or
“purposes.”?® Here, too, she suggests a change in nomenclature, preferring
to focus instead on legislative “decisions.”>?* This is actually more than a
change in diction because it suggests that a focus on particular moments of
decision will yield insights superior to those generated after “roaming
around” in legislative materials without due regard to legislative
procedures.*”> To do otherwise, she suggests, increases the risk of “fantasy
narratives” that “impos[e] coherence on a tale never meant to be coherent.”32

I don’t read her to say, though, that the “zigs and zags” of the
legislative process somehow render legislative history unnarratable. Of
course it can be narrated (as can the history of anything): this happened, then
that happened, then some other things happened, then the bill finally passed
into law. And this narrative need not be strictly linear, either: zigging and
zagging through time is a hallmark of the Modernist novel. Indeed, Gerard
Genette’s (a literary theorist whom Nourse cites) masterwork, Narrative
Discourse, is an attempt to chart the temporal flows and eddies of Marcel

present one, have nothing to do with organized crime, the target
of the RICO statute.
319 Victoria Nourse, Elementary Statutory Interpretation: Rethinking Legislative
Intent and History, 55 B.C. L. REV. 1613 (2014).
320 Id at 1614-1615.
321 Id. at 1616 (“Both textualism and purposivism are poorer for failing to parse
these different meanings of legislative history.”).
322 Id at 1616.
323 Id. at 1621-25.
324 Nourse, supra note 318 at 1621-1625.
323 Id. at 1648-50.
326 Id at 1649.
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Proust’s Search for Lost Time.*?’ All Nourse “intends” to say, I think, is that
courts shouldn’t narrate legislative history (1) without an eye to legislative
process and an understanding of what is important and what is trivial and (2)
by cherry-picking zigs and zags and thereby creating what amounts to fiction,
in the sense of unfairly representing “what really happened.”

Yet the question remains, why do courts so often resort to legislative
history as an interpretive aid? The answer, I think, lies in the nature of
narrative. All historical narratives are, as I’ve argued before, partial in both
senses, and the result of selective appropriation of evidence and events. But
a coherent narrative can carry great rhetorical—and in the context of a legal
decision, justificatory—weight. Indeed, there’s a good argument to be made
that the coherence of a narrative and its plausibility (and attendant rhetorical
success) are closely related.*?® So it’s no surprise that a judge who comes to
the moment of decision with a preconception of a statute’s purpose would
narrate that statute’s history in a way that unerringly demonstrates that
purpose and only that purpose. What’s interesting here is not that the use of
legislative history is more pernicious than other interpretive tools; it’s just
that a close reading of the narrative construction, the selective appropriation,
reveals traces of the pre-judgment that guided the selection of legislative
evidence to establish a fact of the matter.

Legal narratives, which include narrations of legal history, are not
different in kind from other types of narratives; to the degree they are
different, it is only because they are made according to a particular set of
conventions, a point that Tan Watt made long ago in examining the contours
of the “realistic” novel.’? Does a conventional formula lead to truth, to a fact
of the matter? Suffice it to say that Watt sees it as an open question (“formal
realism is, of course, like the rules of evidence, only a convention™),>** and
Jackson sees even greater potential problems (“the construction of fact in the
courtroom is comparable to the construction of plausibility of much narrative

fiction.”).*! So we need to proceed cautiously.

327 GERARD GENETTE, NARRATIVE DISCOURSE: AN ESSAY IN METHOD (Jane E.
Lewin trans., Cornell Univ. Press 1983). In an analysis of a passage from Proust’s
abandoned novel, Jean Santeuil, Genette describes the temporal positions as “a
perfect zigzag.” Id. at 38.

328 See JACKSON, supra note 278, at 73 (discussing Bennett and Feldman’s account
of fact construction).

329 Jan Watt, Realism and the Novel Form, in LAW AND LITERATURE 463, 463—64
(Lenora Ledwon ed., 1996).

30 Id_ at 464.

31 See JACKSON, supra note 278, at 73.



58 OHIO STATE BUSINESS LAW JOURNAL Vol. 12.1

When we speak of legislative history and whether it can conclusively
establish a fact-of-the-matter, Paul Veyne’s description of how all history is
(re)constructed seems apt. In his view,

History is an account of events: all else flows from that.
Since it is a direct account, it does not revive, any more than
the novel does. The actual experience, as it comes from the
hands of the historian, is not that of the actors; it is a
narration, so it can eliminate certain erroneous problems.
Like the novel, history sorts, simplifies, organizes, fits a
century into a page. This synthesis of the account is not less
spontaneous than that of our memory when we call to mind
the last ten years through which we have lived.>*?

History is a synthesis and a condensation; furthermore, it is tainted by
perspective: it is not unmediated “fact” and this is so even for direct actors,
whose memories and perceptions are never more than partial:

To speculate on the interval that always separates the actual
experience and the recollection of the event would simply
bring us to see that Waterloo was not the same thing for a
veteran of the Old Guard and for a field marshal; that the
battle can be related in the first or third person; that it can be
spoken of as a battle, as an English victory, or as a French
defeat; that from the start one can drop a hint of the outcome
or appear to discover it. These speculations can produce
amusing experiments in aesthetics; to the historian, they are
the discovery of a limit.33

Legislative history—because it is history—is a present
reconstruction of past events. It thus suffers from the same limitations as all
history: it is based on an incomplete record, which could have been
manipulated at the time; it can be manipulated or distorted through present
acts of interpretation; and, most important, it is a narrative. On this view,
even though Professor Blakey—or any other “insider” for that matter— may
have had a privileged vantage from which to observe (and perhaps shape) the
birth of RICO, his is still only a perspective, and an inevitably limited one at
that:>%

332 PAUL VEYNE, WRITING HISTORY: ESSAY ON EPISTEMOLOGY 4 (Mina Moore-
Rinvolucri trans., Wesleyan Univ. Press 1984).

333 1d

334 Professor Blakey was Chief Counsel to the Subcommittee on Criminal Laws
and Procedures of the United States Senate Committee on the Judiciary “when the
Subcommittee processed the legislation that became RICO in 1969 and 1970.”
Brief for G. Robert Blakey as Amici Curiae, supra note 252.
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That limit is that in no case is what historians call an event
grasped directly and fully; it is always grasped incompletely
and laterally, through documents or statements, let us say
through tekmeria, traces, impressions. Even if I am a
contemporary and a witness of Waterloo, even if I am the
principal actor and Napoleon in person, I shall have only a
perspective of what historians will call the event of
Waterloo; I shall be able to leave to posterity only my
statement, which, if it reaches them, they will call an
impression. Even if I were Bismarck deciding to send the
Ems dispatch, my own interpretation of the event would
perhaps not be the same as that of my friends, my confessor,
my regular historian, and my psychoanalyst, who may have
their own version of my decision and think they know better
than I do what it was I wanted. In essence, history is
knowledge through documents. Thus, historical narration
goes beyond all documents, since none of them can be the ¥
event; it is not a documentary photomontage, and does show
the past “live, as if you were there.”>*

In the context of civil RICO, these problems are especially acute
because “RICO’s legislative history is more ambiguous than the statute.”3¢
Thus, depending on the issue to be argued, a sophisticated advocate can state
that, on the one hand, (1) “the antitrust analogy is unpersuasive, since it does
not take into account the significant structural and language differences
between the antitrust statutes and civil RICO” and “a reading of civil RICO
in light of the lawyers’ fallacy, which mistakenly believes that the same
words have the same meaning without regard to context of time and place,”**’
and, on the other hand, that (2) through “RICO’s model in the anti-trust laws
..., Congress in 1970 achieved a remarkable integration between the anti-
trust statutes and RICO in protecting the free market place.”**® This confirms,
at least with respect to RICO, that citing legislative history is like “looking
over a crowd and picking out your friends”—the qualification being that your
friends may change from time to time.**® So, as we saw in Wollershein, the
court “picked out some friends” and narrated RICO’s legislative history in a
way that justified its refusal to extend the benefits of RICO to an outlier
religious organization on what seemed like, at best, a misappropriation claim
of some sort.

335 VEYNE, supra note 334, at 4-5.

336 Blakey & Cessar, supra note 30, at 549.

37 Id. at 554-555.

338 Brief for G. Robert Blakey as Amici Curiae, supra note 252, at 8-9.

33% patricia M. Wald, Some Observations on the Use of Legislative History in the
1981 Supreme Court Term, 68 IOWA L.REV. 195, 214 (1983) (referring to an oft-
quoted observation of Judge Harold Leventhal).
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IV. CONCLUSION

In his landmark Legal Reasoning and Legal Theory, Neil
MacCormick opens the final chapter by quoting the bit from Gulliver’s
Travels in which the Lilliputians describe in meticulous detail the “wonderful
kind of engine” hanging from a “great Silver Chain” attached to Gulliver’s
waistcoat. We know this to be a watch, but the Lilliputians don’t have the
requisite “social knowledge” to know what the “engine” is for. This Article
suggests that judges have—in addition to legal knowledge—"social
knowledge” that they consciously or unconsciously draw upon in performing
the act of judging. And they do so inevitably, as do all humans. This is not a
“problem” to be “solved” but rather an observation that should cue readers
of judicial opinions to search for textual clues that may reveal the underlying
beliefs that are infofming——in some cases driving—the decision in any
particular case. Unlike the Lilliputians who can “read” Gulliver only from an
external perspective, we can assume an internal perspective and see “what’s
really going on.”



