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“essential key” to this inquiry is the nature of the crime, meaning the elements
of the offense.!26 In holding that robbery and attempted robbery are particularly
serious crimes based on their elements alone, this decision also reinforced the
principle first mentioned in Frentescu, that some crimes are particularly serious
~ on their face.

In subsequent cases, the BIA classified additional offenses as per se
particularly serious crimes, such as drug trafficking and burglary involving a
dangerous weapon or resulting in physical injury.!?” In In re Q-T-M-T-,'28 the
BIA confirmed that “a consistent practice of this Board has been to classify
certain crimes as per se ‘particularly serious crimes’ on their face without
proceeding to an individualized examination of the Frentescu factors.”'2® Yet
the BIA did not consistently apply its own rules, leading Attorney General John
Ashcroft to issue a decision in 2002 holding that any drug trafficking crime is
presumptively a particularly serious crime.!3® The opinion reversed three
separate BIA decisions that had held that drug trafficking convictions were not
particularly serious crimes.!3! In so doing, the Attorney General’s opinion was
highly critical of the BIA’s case-by-case approach, noting that the BIA’s
application of “an individualized, and often haphazard, assessment as to the
‘seriousness’ of an alien defendant’s crime . . . has led to results that are both
inconsistent and, as plainly evident here, illogical.”132

The Attorney General attempted to address this problem by stressing the
importance of the “harmful character of a crime” and minimizing the
significance of factors such as the length of the sentence.!3? Although the
Attorney General noted that he “might be well within [his] discretion to conclude
that all drug trafficking offenses are per se ‘particularly serious crimes’ under
the INA,” he found it unnecessary “to exclude entirely the possibility of very
rare case where an alien may be able to demonstrate extraordinary and

126 1d. at 360; see also In re N-A-M-, 24 1. & N. Dec. 336, 344 (B.I.A. 2007) (explaining
that the “nature of the crime” is “measured by its elements™).

127 In re U-M-, 20 1. & N. Dec. 327, 330-31 (B.L.A. 1991) (“We find that the crime of
trafficking in drugs is inherently a particularly serious crime . . . no further inquiry is required
into the nature and circumstances of the respondent’s convictions for sale or transportation of
marihuana and sale of LSD.”); In re Gonzalez, 19 I. & N. Dec. 682, 683-84 (B.L.A. 1988)
(indicating that drug trafficking is a particularly serious crime); In re Garcia-Garrocho, 19 I.
& N. Dec. 423, 426 (B.LA. 1986) (holding that a conviction for first-degree burglary under a
New York statute was “per se ‘particularly serious’ because it required “aggravating
circumstances” that “involve[d] physical injury or potentially life-threatening acts™).

128 21 1. & N. Dec. 639 (B.LA. 1996).

129 Id. at 650-51 (holding that categorizing certain crimes as per se particularly serious,
whether by statute or case law, did not violate the United States’ international obligations
under the Refugee Convention or the Protocol).

130 Inre Y-L-, 23 1. & N. Dec. 270, 274 (Att’y Gen. 2002).

131 Id

132 Id at 273.

133 Id at 273-74.
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compelling circumstances that justify treating a particular drug trafficking crime
as falling short of that standard.”!34 The decision set forth six specific criteria
that provided a minimum standard for overcoming the presumption that a drug
trafficking crime is particularly serious.!33

In 2007, the BIA issued its decision in N-4-M-, which provided a more
detailed explanation of its approach for determining whether or not a conviction
is a particularly serious crime.!36 This case addressed for the first time the
interplay between the elements of an offense and the fact-specific analysis. The
BIA explained:

If the elements of the offense do not potentially bring the crime into a
category of particularly serious crimes, the individual facts and
circumstances of the offense are of no consequence, and the alien would
not be barred from a grant of withholding of removal. On the other hand,
once the elements of the offense are examined and found to potentially
bring the offense within the ambit of a particularly serious crime, all
reliable information may be considered in making a particularly serious
crime determination, including the conviction records and sentencing
information, as well as other information outside the confines of a record
of conviction.!3”

Here, the BIA instructed immigration judges to first look at the elements to
determine if the crime is clearly outside the reach of the particularly serious
crime bar. If the crime could potentially be particularly serious based on the
elements, then the judge is allowed to look at individualized facts but is not
required to do so. This approach presents two major challenges. First, it remains
unclear what elements bring an offense “within the ambit™ of a particularly
serious crime. This makes it extremely difficult to apply the initial step of the
analysis and leads to arbitrary and inconsistent decisions. Second, adjudicators
“may”—but are not required to—consider all reliable information, which also
results in ad hoc decisions about whether to employ an element-based or fact-
based approach. Each of these issues is discussed below.

134 Id at 276,
135 Id at 276-77. These six criteria are:
“(1) a very small quantity of controlled substance; (2) a very modest amount of money
paid for the drugs in the offending transaction; (3) merely peripheral involvement by the
alien in the criminal activity, transaction, or conspiracy; (4) the absence of any violence
or threat of violence, implicit or otherwise, associated with the offense; (5) the absence
of any organized crime or terrorist organization involvement, direct or indirect, in
relation to the offending activity; and (6) the absence of any adverse or harmful effect of
the activity or transaction on juveniles.”

Id
136 Inre N-A-M-, 24 1. & N. Dec. 336, 342 (B.LA. 2007).

137 1d



1448 BOSTON UNIVERSITY LAW REVIEW [Vol. 97:1427

1. The Unidentified Elements of a Particularly Serious Crime

The first challenge with the BIA’s test in N-4-M- is that the BIA has never
identified the elements of a particularly serious crime. The BIA has indicated
that crimes against persons, especially crimes involving the use of force,
violence, or threats, are “more likely” to be particularly serious crimes.!3® This
rule of thumb also appears to include crimes against animals, because the BIA
has found that harming a poodle constitutes a particularly serious crime.!3?
However, the BIA has never limited particularly serious crimes to such offenses.
In fact, the BIA has explicitly stated that an offense “does not have to be violent
to be a particularly serious crime,”!%? and it has cautioned, “there may be
instances where crimes (or a crime) against property will be considered
[particularly serious].”4! Thus, the BIA has not made the use of force or harm
to a living being a necessary element of a particularly serious crime.

Similarly, while the BIA has indicated that evil intent is relevant to the
particularly serious crime determination, it has never held that this is a required
element.!*? Cases indicating the relevance of intent include Irn re L-S-,143 where
the BIA reasoned that because a conviction for alien smuggling could be
motivated by love, charity, kindness, or religious principles, adjudicators should
“exercise great caution in designating such an offense as a particularly serious
crime for purposes of [withholding of removal].”!¢ Furthermore, in an
unpublished decision, the BIA decided that telephoning a bomb threat was a
particularly serious crime because the statute included a “willful” and
“malicious” intent requirement.!4S Similarly, Madrid v. Holder'* stressed that
the elements of the crime required malicious and intentional harm.!4? But, the
BIA has also found crimes requiring only recklessness or negligence to be
particularly serious. For example, the BIA has found that convictions for

138 See In re S-V-, 22 1. & N. Dec. 1306, 1309 (B.1.A. 2000) (finding a conviction for
armed robbery to be a “particularly serious crime”™); In re Frentescu, 18 1. & N. Dec. 244, 247
(B.LLA. 1982) (finding that “[c]rimes against persons are more likely to be categorized as
“particularly serious crimes’”).

139 See Madrid v. Holder, 541 F. App’x 789, 791 (9th Cir. 2013) (involving a violation of
a California law that prohibits malicious and intentional harming of animals).

140 In re R-A-M-, 25 L. & N. Dec. 657, 662 (B.LA. 2012).

141 Frentescu, 18 I. & N. Dec. at 247.

142 Inre G-G-S-, 26 1. & N. Dec. 339, 346-47 (B.L.A. 2014).

143 22 1. & N. Dec. 645 (B.LA. 1999).

144 Id. at 655 (citing In re Tiwari, 19 1. & N. Dec. 875 (B.LA. 1989)).

145 See Abpikar v. Holder, 544 F. App’x 719, 723 (9th Cir. 2013) (citing Blandino-Medina
v. Holder, 712 F.3d 1338, 1346-47 (9th Cir. 2013) (vacating the BIA’s decision that a
conviction for telephoning a bomb threat was per se particularly serious based on a precedent
holding that the BIA cannot classify crimes as per se particularly serious for purposes of
withholding of removal).

146 541 F. App’x 789 (9th Cir. 2013).

7 Id. at 791-92.
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reckless endangerment (shooting a gun into the air illegally), reckless homicide,
and driving under the influence are particularly serious crimes.!*8 In the Matter
of G-G-S-,14 the BIA explained, “since the focus in a particularly serious crime
analysis is whether the offense justifies a determination that the respondent ‘is a
danger to the community,” an inquiry regarding evil intent or fraud is not
necessarily dispositive.”13

In practice, such a wide range of offenses have been classified as particularly
serious crimes that it is difficult to identify which elements indicate that the
crime in question does or does not come “within the ambit” of this classification.
In terms of crimes against property, even financial crimes have been deemed
particularly serious. In Kaplun v. Attorney General of the United States,'>! the
petitioner argued that the BIA had erred in finding that his conviction for
securities fraud, an aggravated felony with a sentence of less than five years,
was a particularly serious crime.!52 He pointed out that no BIA precedents had
held that a nonviolent, white-collar offense could constitute a particularly
serious crime.!53 The Third Circuit rejected this argument, reasoning that the
INA makes all aggravated felonies with a sentence of at least five years
particularly serious crimes, and aggravated felonies include a number of
nonviolent financial crimes.!® The court noted, “nothing in our precedent
suggests that a financial crime cannot, as a matter of law, be a particularly
serious crime.”13?

Other courts have also upheld BIA determinations that financial crimes
constitute particularly serious crimes. The Ninth Circuit, for example, upheld a
BIA decision that a conviction for mail fraud, resulting in a $650,000 restitution
order and a sixteen-month sentence, was a particularly serious crime.!%
Similarly, the Fifth Circuit upheld a BIA determination that a conviction for
money laundering, resulting in a sentence of thirty-seven months, constituted a

148 Sagr v. Holder, 580 F.3d 414, 418 (6th Cir. 2009) (finding that the BIA affirmed the
immigration judge’s determination that reckless homicide is a particularly serious crime);
Delgado v. Holder, 563 F.3d 863, 865 (9th Cir. 2009) (stating that the BIA found that three
prior offenses of driving under the influence constituted “particularly serious crimes”);
Nethagani v. Mukasey, 532 F.3d 150, 152, 155 (2d Cir. 2008) (upholding the BIA’s
determination that first-degree reckless endangerment is a particularly serious crime).

149 26 1. & N. Dec. 339 (B.LA. 2014).

150 J4. at 347 (holding that the respondent’s conviction for assault with a deadly weapon,
a general intent crime under California law, was a particularly serious crime and that the role
of respondent’s mental illness was irrelevant to the analysis because it had not been raised in
criminal court).

151 602 F.3d 260 (3d Cir. 2010).

152 Id. at 267-68.

153 14

154 Id

155 Id. at 268.

156 Arbid v. Holder, 700 F.3d 379, 385 (9th Cir. 2012) (holding the BIA did not abuse its
discretion in finding a scheme to defraud victims to be a particularly serious crime).
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particularly serious crime.!3” In that case, the BIA reasoned that money
laundering presented a danger to the community because it was related to drug
trafficking.!>® In another case involving identity theft and access device fraud,
the Fifth Circuit affirmed that the crimes were particularly serious because the
petitioner was “involved in a large scale scheme that resulted in losses to 23
different individuals and banking organizations, the theft of 419 identities, and
a loss of $54,329.44,7159

There are also cases indicating that the BIA has deemed “crime[s] against the
orderly pursuit of justice” to be particularly serious.!5° For instance, in one case,
the BIA found that resisting arrest was a particularly serious crime. There, the
respondent had “[run] through traffic to evade arrest, assumed a ‘fighting stance’
with the police officer, and shoved [the officer] when he tried to place [the
respondent] under arrest.”’¢! The Ninth Circuit vacated the BIA’s decision,
stating “we cannot discern . . . the operative rationale of its particularly serious
crime determination.”!62 In another case, the BIA found that a conviction for
tampering with evidence constituted a particularly serious crime. In that case,
the BIA stressed that the underlying facts, which involved hacking up a corpse,
demonstrated “gruesome brutality.”163

Even some victimless crimes have been classified as particularly serious. One
appellate case characterized a BIA finding that prostitution is a particularly
serious crime as being based not any particular evidence, but rather on “the
totality of the impact prostitution inflicts upon a community.”'¢4 The Court of

157 Hakim v. Holder, 628 F.3d 151, 154-55 (5th Cir. 2010) (finding the BIA applied the
correct legal standard in determining that a money laundering scheme was a particularly
serious crime).

158 Id at 152.

1% Yang v. Holder, 570 F. App’x 381, 385 (5th Cir. 2014) (rejecting the petitioner’s
argument that his counsel had been ineffective in conceding to the particularly serious crime
determination).

160 See Alphonsus v. Holder, 705 F.3d 1031, 1036 (9th Cir. 2013).

161 1d at 1047.

162 Id. at 1044,

163 Denis v. Att’y Gen. of the United States, 633 F.3d 201, 216 (3d Cir. 2011). The
petitioner was convicted under Section 215.40 of the New York Penal Laws, which provides:

A person is guilty of tampering with physical evidence when:

- 1. With intent that it be used or introduced in an official proceeding or a prospective
official proceeding, he (a) knowingly makes, devises or prepares false physical
evidence, or (b) produces or offers such evidence at such a proceeding knowing it to
be false; or
2. Believing that certain physical evidence is about to be produced or used in an
official proceeding or a prospective official proceeding, and intending to prevent such
production or use, he suppresses it by any act of concealment, alteration or destruction,
or by employing force, intimidation or deception against any person.

Tampering with physical evidence is a class E felony.

N.Y.PENAL LAW § 215.40 (McKinney 2010).
' Yuan v. U.S. Att’y Gen., 487 F. App’x 511, 514 (11th Cir. 2012) (quoting the BIA’s
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Appeals for the Eleventh Circuit vacated this decision because “[tThe BIA
reached this conclusion without examining the elements of the offense, the
circumstances of the conviction, or the type of sentence imposed,” as required
by Frentescu.'S The court remanded to the BIA without reaching the issue of
whether a single conviction for prostitution (or, for that matter, multiple
convictions) constitutes a particularly serious crime.!%6 However, the Eleventh
Circuit did note that “the BIA’s reasoning reflect{ed] no analytical framework
by which it can rationally distinguish crimes that are ‘particularly serious’ from
those that are not,” because “every petty crime, such as speeding, jaywalking,
and loitering, has an impact on the community.”'6” Unless the BIA identifies
with greater specificity what elements do or do not bring an offense within the
ambit of a particularly serious crime, this critique remains relevant today.
These decisions demonstrate that a wide range of crimes, violent and
nonviolent, against people and against property, with and without evil intent, can
be considered “particularly serious.” Given the expansive interpretation of this
term, it remains unclear what elements bring an offense “within the ambit” of a
particularly serious crime. Likewise, it remains unclear what elements remove
an offense from the ambit of this classification. Consequently, immigration
judges tend to almost always look at the underlying facts and circumstances
before making a determination. For example, in Arbid, where the Ninth Circuit
examined the immigration judge’s decision that a conviction for mail fraud was
a particularly serious crime, the court noted that “[tJhe [immigration judge]
began his analysis with a review of the Frentescu factors.”'6® This suggests that
the immigration judge did not first decide whether the elements brought the
offense within the ambit of a particularly serious crime as required by N-4-M-.
The Third Circuit case involving tampering with evidence similarly raises
questions about why the elements brought the offense within the ambit of a
particularly serious crime. In that case, the facts regarding dismembering a
corpse were terrible, but it is unclear why the elements alone would signal the
possibility of a particularly serious crime.!$® There, the petitioner made the
argument that the elements did not bring the offense within the ambit of a
particularly serious crime because the conduct did not involve the use of force
or violence against another person; the court rejected this argument, however,
stating simply that other offenses can also be viewed as particularly serious
crimes.!?® This reasoning suggests that there are no clear boundaries for “safe
harbor” pleas that fall outside the ambit of a particularly serious crime. The BIA
asserts that the elements of a crime are the “essential key” to the analysis, but it

decision).
165 14
166 Id
167 Id
168 Arbid v. Holder, 700 F.3d 379, 385 (9th Cir. 2012).
169 Denis v. Att’y Gen. of the United States, 633 F.3d 201, 216 (3d Cir. 2011).
170 Id
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has provided no concrete guidance about what elements do or do not fall within
the ambit of a particularly serious crime.

2. Ad Hoc Decisions About Whether to Use an Element-Based or Fact-
Based Approach

Because N-4-M- simply states that all reliable information may be considered
once the offense is within the ambit of a particularly serious crime, adjudicators
are not required to look beyond the elements of an offense.!”! In fact, in that
very case, the BIA concluded that the respondent’s conviction was “a
particularly serious crime based solely on its elements.”7? The Colorado statute
under which the respondent had been convicted required a person to use, or
represent that he or she was armed with, a deadly weapon, and to knowingly
place or attempt to place another person in fear of imminent serious bodily
injury.!” The BIA reasoned that because this statutory provision required a
serious threat to others, the offense was a crime against a person, and because
“crimes against persons are more likely to be categorized as particularly
serious . . . the respondent was convicted of a particularly serious crime.”!7* The
BIA did not explain the logical leap from being “more likely” to be particularly
serious to being per se particularly serious. As mentioned above, there are
several other cases where the BIA has held that certain convictions are
particularly serious on their face.!”5

Several courts of appeals have upheld BIA determinations that a crime is
particularly serious on its face. The Sixth Circuit, for example, affirmed the
BIA’s determination that assault with a firearm with intent to murder is
inherently a particularly serious crime.!” The court also affirmed the BIA’s
conclusion that a noncitizen convicted of felonious assault, possession of a
firearm in the commission of a felony, and carrying a pistol in a vehicle, had
been convicted of a particularly serious crime because the elements indicated
that the conduct involved “the substantial risk of violence towards another
person.”!7” The Second Circuit found that first-degree manslaughter is per se a

7! See supra notes 136-37 and accompanying text. Prior decisions also indicate that an
adjudicator need not go beyond the elements of an offense in determining that it constitutes a
particularly serious crime. See, e.g., Hamama v. INS, 78 F.3d 233, 240 (6th Cir. 1996) (noting
that the Board may find some crimes to be per se particularly serious without needing to
examine the individual circumstances of the crime); In re Garcia-Garrocho, 19 I & N. Dec.
423, 426 (B.1.A. 1986) (looking at the elements of the offense of burglary in the first degree
and finding that, on its face, such a crime is a particularly serious one).

172 Inre N-A-M-, 24 1. & N. Dec. 336, 343 (B.L.A. 2007).

173 Id. (discussing COLO. REV. STAT. §§ 18-3-206(1)(a)-(b) (2006)).

174 Id .

173 See, e.g., Garcia-Garrocho, 19 I & N. Dec. at 425-26; In re Carballe, 19 L. & N. Dec.
357, 360-61 (B.LA. 1986).

176 Gjonaj v. INS, 47 F.3d 824, 826 (6th Cir. 1995).

'77 Hamama v. INS, 78 F.3d 233, 240 (6th Cir. 1996).
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particularly serious crime, even though the petitioner in that case testified that
she shot her abusive husband in self-defense.!”® Furthermore, the Eleventh
Circuit has stated that immigration judges are “free to rely solely on the elements
of the offense” in making a particularly serious crime determination.!”?

So far, only the Ninth Circuit has held that it is impermissible for an
adjudicator to classify a crime as per se particularly serious. In Blandino-Medina
v. Holder,130 the Ninth Circuit found that the BIA erred in finding that the felony
of lewd and lascivious conduct with a child under the age of fourteen in violation
of California Penal Code 288(a) was per se a particularly serious crime.!8! The
court reasoned that the overall structure of the INA compels the conclusion that
Congress created only one category of per se particularly serious crimes for
withholding of removal (aggravated felonies with a sentence of at least five
years), requiring the BIA to conduct a case-by-case analysis for all convictions
outside that category.!82 The court also noted that, while the asylum statute
allows the Attorney General to designate by regulation which offenses are
considered particularly serious crimes, there is no analogue in the withholding
of removal statue.!$3 The Third Circuit has also used language that calls into
questions whether it is legally permissible to classify offenses as per se
particularly serious.!34

Allowing adjudicators to declare certain crimes per se particularly serious
leaves immigration judges free to make ad hoc decisions about whether to apply
an element-based or fact-based approach. This leads to arbitrary, inconsistent,
and unpredictable outcomes. Furthermore, deciding that a crime is per se
particularly serious is different than applying the categorical approach. In cases
following the BIA’s lead that certain crimes are per se particularly serious
crimes, adjudicators do not compare the elements of the statute of conviction to
the generic federal offense. Consequently, a crime such as burglary that is
defined differently in different states and does not always meet the federal
generic definition of burglary could be deemed a particularly serious crime even
in states where a critical element such as unlawful entry is missing.!%°

178 Ahmetovic v. INS, 62 F.3d 48, 52 (2d Cir. 1995); see also Hamama, 78 F.3d at 240
(holding that “some crimes are facially ‘particularly serious’” and that the BIA “has the
prerogative to declare a crime particularly serious without examining each and every
Frentescu factor™).

17 Lapaix v. U.S. Att’y Gen., 605 F.3d 1138, 1143 (11th Cir. 2010).

180 Blandino-Medina v. Holder, 712 F.3d 1338 (9th Cir. 2013).

181 14 at 1343-47 (concluding that Congress has precluded the agency from creating new
categories of per se particularly serious crimes).

182 Id. at 1345,

183 1d. at 1346.

184 See Chong v. INS, 264 F.3d 378, 388 (3d Cir. 2001).

185 See supra Section I.A (discussing the consequences of disconnecting a state statute’s
elements of conviction from the generic federal offense in other contexts).
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One alternative to this ad hoc approach is to apply the categorical approach
to the particularly serious crime bar just as it is applied to other convictions that
are bars to various forms of relief.!86 For this to work, of course, the BIA must
identify the elements that are required for a conviction to be a particularly
serious crime, as discussed above,!87 or limit particularly serious crimes to
aggravated felonies (for asylum) or aggravated felonies with a sentence of at
least five years (for withholding of removal).!#8 Another alternative is to require
a completely individualized analysis. The following Part explores this second
option, which is how UNHCR interprets the particularly serious crime bar.

II. THE INDIVIDUALIZED APPROACH

Just as the BIA’s test for determining whether a conviction should be
classified as a particularly serious crime does not use the categorical approach,
nor does it apply a fully individualized analysis. The BIA departs from an
individualized approach not only by allowing some crimes to be deemed per se
particularly serious, but also by excluding certain factual considerations from
the analysis.!3? Because UNHCR interprets the particularly serious crime bar in
the Refugee Convention as requiring an individualized approach, this Part
begins by discussing the historical origin of the bar. After explaining UNHCR’s
interpretation and its underlying concerns regarding consistency and fairness,
this Part shows how the BIA’s current test departs from UNHCR s approach.

A. Historical Origins

The particularly serious crime bar in U.S. asylum law comes from Article 33
of the Refugee Convention. The first part of Article 33 sets forth the
nonrefoulement principle, stating that “[n]Jo Contracting State shall expel or
return (‘refouler’) a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group or political
opinion.”!*® Initial drafts of the Refugee Convention did not include any
exceptions to this fundamental principle of nonrefoulement.’®' The U.K.
representative on the committee responsible for drafting the Refugee
Convention expressed concerns about “how to deal with cases where a refugee
was disturbing the public order of the UK,” referring “not to ordinary crimes,

1% See infra Section IILA (discussing how a categorical approach to determining
particularly serious crimes would be applied in practice).

187 See supra notes 171-79 and accompanying text (discussing an element-based approach
to determining particularly serious crimes).

188 See supra note 60 and accompanying text.

18 See infra Section 11.C (discussing how the BIA fails to incorporate important factors
and legal principles into its nonrefoulment assessments).

190 Refugee Convention, supra note 2, art. 33(1).

11 Guy S. GOODWIN-GILL & JANE MCADAM, THE REFUGEE IN INTERNATIONAL LAW 203-
04 (3d ed. 2007).
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but to such acts as inviting disorder.”!92 The U.S. representative thought “it
would be highly undesirable to suggest in the text of that Article that there might
be cases, even highly exceptional cases, where a man might be sent to death or
persecution.”!9 The French representative agreed with the U.S. position,
considering it “absolutely inhuman” and “contrary to the very purpose of the
Convention” to return a genuine refugee to his country of origin, even in
exceptional circumstances.!%*

But, by the time the Conference of the Plenipotentiaries took place, the
international situation had deteriorated, and two proposals were offered for an
exception to the nonrefoulement principle. Sweden proposed an exception “in
cases where the presence of a refugee in the territory of a Contracting State
would constitute a danger to national security or public order.”!** This exception
was intended to apply in situations where “refugees engaged in subversive
activities threatening the security of their country of asylum.”!%

France and the United Kingdom proposed different language, stating that the
benefit of nonrefoulement “may not, however, be claimed by a refugee whom
there are reasonable grounds for regarding as a danger to the security of the
country in which he is residing, or who, having been lawfully convicted in that
country of particularly serious crimes of [sic] offences, constitutes a danger to
the community thereof.”!7 France and the United Kingdom stressed that their
key concern was protecting national security.!”® They were worried that some
refugees would be “tempted to engage in activities on behalf of a foreign Power
against the country of their asylum” and thought it would be unreasonable not
to allow a state to protect itself.!% The U.K. representative indicated that a state
should be able “to decide whether the danger entailed to refugees by expulsion
outweighed the menace to public security if they were permitted to stay.”200

During the discussion, the word “offences™ was dropped from the English
version of the proposal and the words “by final judgment” were added.?’! A
suggestion to change the phrase to “particularly serious acts” was rejected as
subject to arbitrary interpretations.2?2 Likewise, a suggestion to add language

192 RESEARCH CTR. FOR INT’L LAW, UNIV. OF CAMBRIDGE, THE REFUGEE CONVENTION,
1951: THE TRAVAUX PREPARATOIRES ANALYSED 326 (Paul Weis ed., 1995).

193 74

194 Id. at 327.

195 Id at 328 (emphasis omitted).

196 Id. at 330.

197 Id. at 328.

198 Id. at 329-30.

199 Id. at 330.

20 Jd. at 329.

20t 1d. at 332, 335.

202 14 at 333 (emphasis added) (“The French representative suggested that,in {sic] order
to simplify matters, ‘convicted because of particularly serious acts’ could be substituted. The
Belgian representative could not accept those words, which he thought could be interpreted
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extending the exception to those “declared by a court an habitual offender” was
rejected as unduly widening the exception.? The U.K. representative noted that
a habitual offender could include someone with an accumulation of petty crimes,
which was outside the scope of the provision,24

Ultimately, an amended version of the exception proposed by France and the
United Kingdom was adopted. The final version of the language contained in
Article 33(2) reads:

The benefit of the present provision may not, however, be claimed by a
refugee whom there are reasonable grounds for regarding as a danger to the
security of the country in which he is, or who, having been convicted by a
final judgment of a particularly serious crime, constitutes a danger to the
community of that country 205

In 1968, the United States ratified the Protocol Relating to the Status of
Refugees, which incorporates Articles 2 through 34 of the Refugee
Convention.2% The United States codified these international obligations in the
Refugee Act of 1980, which is now part of the INA.207

Both parts of the exception in Article 33(2) appear, in almost identical
language, in the INA. The first part provides an exception to withholding of
removal if “there are reasonable grounds to believe that the alien is a danger to
the security of the United States.””% The second part applies if “the alien, having
been convicted by a final judgment of a particularly serious crime is a danger to
the community of the United States.”?® Although the INA preserves the
language of Article 33(2), by breaking up the exception into two different
statutory provisions, it loses sight of the relationship between particularly
serious crimes and concerns about threats to national security, thereby opening
the door to a broader interpretation of a “particularly serious crime” than the
drafters of the Refugee Convention intended.

The commentary on the Travaux Preparatoires provided by Paul Weis
confirms that Article 33(2) should be interpreted narrowly. He remarked, for
example, “Not every reason of national security may be invoked, the refugee
must constitute a danger to the national security of the country.”2!® Furthermore,
while Weis recognized that “[w]hat crimes are meant is difficult to define,” he
set a high standard, noting that “capital crimes such as murder, rape, armed

in an arbitrary manner.”).
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204 14 at 333-34,

205 Refugee Convention, supra note 2, art. 33(2) (emphasis added).

206 Protocol, supra note 2, art. 1(1).

207 Refugee Act of 1980, Pub L. No. 96-212, 94 Stat. 102 (codified in scattered sections of
8 U.S.C.).

208 § U.S.C. § 1231(b)(3)(B)(iv) (2012).

29 8 U.S.C. § 1231(b)(3)(B)(ii).

210 RESEARCH CTR. FOR INT’L LAW, supra note 192, at 342.
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robbery and arson are included.”!! Another important aspect of Weis’s
commentary is his view that Article 33(2) requires that “[t]wo conditions must
be fulfilled: the refugee must have ben [sic] convicted by final judgment for a
particularly serious crime, and he must constitute a danger to the community of
the country.”?'2 Underscoring the distinct nature of these requirements, Weis
noted, “a particularly serious crime, if committed in a moment of passion, may
not necessarily constitute the refugee as a danger to the community.”?!3 Finally,
Weis’s commentary echoed the perspective of the U.K. representative by stating
that “[t}he principle of proportionality has to be observed.”?!4 In other words,
the seriousness of the crime must be balanced against the risk of persecution if
the person is sent home. UNHCR has embraced this interpretation.

B. UNHCR'’s Interpretation

UNHCR has stressed that the particularly serious crime bar “applies to
refugees who become an extremely serious threat to the country of asylum due
to the severity of crimes perpetrated by them.”?!5 In interpreting what constitutes
a particularly serious crime, UNHCR has shown concern for consistency, stating
that “the gravity of the crimes should be judged against international standards,
not simply by its categorisation in the host State or the nature of the penalty.”2!¢
According to UNHCR, “[c]rimes such as petty theft or the possession for
personal use of illicit narcotic substances [do] not meet the threshold of
seriousness,” while “murder, rape, arson, and armed robbery” are examples of
crimes that do.27 UNHCR mentions various factors to be considered in
evaluating the seriousness of a crime, “includ[ing] the nature of the act, the
actual harm inflicted, the form of procedure used to prosecute the crime, and
whether most jurisdictions would consider the act in question as a serious
crime.”?!8 The last two factors underscore UNHCR’s concern about consistency.
UNHCR notes that “[i]f it is generally understood that a ‘serious crime’ is a
capital or a very grave crime normally punished with long imprisonment, it
follows that a ‘particularly serious crime’, must belong to the gravest
category.”219
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215 U N. High Comm’r for Refugees (UNHCR), Criminal Justice and Immigration Bill:
Briefing for the House of Commons at Second Reading, § 7 (July 2007),
http://www.unhcr.org/en-us/576d237f7.pdf  [https://perma.cc/XPL9-DUYU] (emphasis
added).
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Furthermore, UNHCR has taken the position that “[c]onviction of a
particularly serious crime in and of itself is not sufficient.”220 The person must
also be a danger to the community, which requires “an assessment of the present
or future danger posed by the wrong-doer.”?2! UNHCR believes that the State
should bear the burden of showing that the person’s conviction(s) “are
symptomatic of the criminal, incorrigible nature of the person and that he is
likely to do it again.”?22 This view differs from the operation of immigration law
in the United States, where the respondent bears the burden of establishing
eligibility for all forms of relief from removal. In order to assess present and
future danger, UNHCR notes that the State should examine “the circumstances
of the refugee as well as the particulars of the specific offence.”??3 Relevant
considerations include prospects for reform, rehabilitation, and integration into
society: “Where the refugee has responded to rehabilitative measures, or where
there are indications that the refugee can be reformed, Article 33(2) should not
apply because the potential threat to the community would have been (or could
be) removed.”224

In evaluating the seriousness of a crime, UNHCR finds it critical to consider
“the overall context of the offence, including its nature, effects and surrounding
circumstances, the offender’s motives and state of mind, and the existence of
extenuating (or aggravating circumstances).”?25 The reason that UNHCR wants
“all available and relevant facts [to be] carefully and comprehensively assessed”
is to ensure that the particularly serious crime determination comports with “the
highest possible standards of fairness in decision-making.”226 To further ensure
faimess, UNHCR stresses that adjudicators should “carefully balance[]”
competing considerations “relating to complicity, culpability, and mitigating or
aggravating circumstances” and ensure “that applicants are given a full
opportunity to present their claims.”227

Finally, according to UNHCR, a State must consider whether refoulement is
“a proportional response to [the] danger” posed to the security of the
community.??8 UNHCR explains that “the proportionality [test] is necessary in
order to ensure that the exception is applied in [a] manner consistent with the
overriding humanitarian object and purpose of the 1951 Convention.”22°
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223 U.N. High Comm’r for Refugees, The Nationality, Immigration and Asylum Act 2002:
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UNHCR acknowledges that the concept of proportionality is not explicitly
mentioned in the Refugee Convention but stresses that “it is a fundamental
principle in international human rights [law] and international humanitarian
law.”230 In applying the proportionality test, states should bear in mind that the
particularly serious crime bar is “a measure of last resort” that goes well beyond
criminal sanctions and is justified by an “exceptional threat” that “can only be
countered by removing the person from the country of asylum.”?*! Thus,
UNHCR perceives the principle of proportlonahty as another way to promote
both consistency and fairness.

C. The BIA’s Deviation from UNHCR'’s Approach

Although Congress codified the obligations in Article 33 of the Refugee
Convention using almost exactly the same language, the BIA’s interpretation of
the exception in Article 33(2) departs from UNHCR’s interpretation in three
significant ways. First, while UNHCR stresses that all relevant factors must be
considered, including any mitigating circumstances, the BIA has excluded
certain relevant factors from consideration. Second, while UNHCR has found
that there must be a separate assessment of present or future dangerousness, the
BIA has rejected any such assessment.?32 Third, the BIA has refused to apply
the principle of proportionality that UNHCR endorses.

1. Failing to Consider All Mitigating Factors

Beyond the per se classifications discussed above, the BIA has specifically
excluded certain individualized—and potentially mitigating—factors from the
particularly serious crime analysis. In N-4-M-, the BIA indicated that “offender
characteristics” are not important because they “may operate to reduce a
sentence but do not diminish the gravity of a crime.”?33 In the Matter of R-A-M-
234 the BIA found that “potential rehabilitation is not significant to the
analysis.””235 Most recently, in G-G-S-, the BIA discussed a specific offender
characteristic that immigration judges cannot consider independently of the

20 14

51 14 see also UN. HIGH COMM’R FOR REFUGEES, HANDBOOK ON PROCEDURES AND
CRITERIA FOR DETERMINING REFUGEE STATUS UNDER THE 1951 CONVENTION AND THE 1967
PROTOCOL RELATING TO THE STATUS OF REFUGEES, Y 155, U.N. Doc. HCR/IP/Eng/REV. 1,
(1979, rev. 1992) (explaining that the principle of proportionality should be applied to the
serious nonpolitical crime bar).

232 See generally David Delgado, Note, Running Afoul of the Non-Refoulement Principle:
The [Mis]interpretation and [Mis]application of the Particularly Serious Crime Exception,
86 S. CAL. L. REv. POSTSCRIPT 1 (2013) (arguing that the BIA’s interpretation that the
particularly serious crime bar does not require a separate determination of dangerousness is
contrary to the plain meaning of the statute as well as international consensus).

23 Inre N-A-M-, 24 1. & N. Dec. 336, 343 (B.L.A. 2007).

234 251. & N. Dec. 657 (B.LA. 2012).
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criminal court: mental health status at the time of the offense.23¢ Reasoning that
fact finders in criminal proceedings “have expertise in the applicable State and
Federal criminal law, are informed by the evidence presented by the defendant
and the prosecution, and have the benefit of weighing all the factors firsthand,”
the BIA concluded that immigration judges are constrained by how mental
health issues were handled by the criminal court.237

In excluding specific individualized factors, the BIA contradicts its own
precedents providing that “all reliable information may be considered in making
a particularly serious crime determination.”?38 The BIA justifies excluding facts
such as mental illness by reasoning that immigration judges “cannot go behind
the decisions of the criminal judge and reassess any ruling on criminal
culpability.”23% But taking into account offender characteristics such as mental
illness, like considering other underlying facts and circumstances surrounding a
crime, is different from assessing criminal culpability. The immigration judge is
not retrying the question of guilt but assessing whether the crime is so serious as
to justify removal to a country where there is a significant risk of persecution.240

Indeed, the BIA’s concerns in G-G-S- about “going behind” a conviction are
in tension with at least one BIA decision pointing out that inquiries into the
factual circumstances surrounding a crime “are by no means unusual in removal
proceedings.”?*! Not only has the BIA recognized that “Immigration Judges are
often called upon to examine the facts underlying a conviction to determine
whether the alien is ineligible for asylum and withholding of removal as one
convicted of a ‘particularly serious crime,”” but it has noted that they routinely
do this in other contexts as well.2*2 For example, certain removability
determinations require the immigration judge to engage in fact-finding about
whether the alien’s conduct creates “reason to believe” that the alien has been
an illicit trafficker in a controlled substance, a human trafficker, or a money
launderer.243 Other removability grounds require the immigration judge to
determine if a fraud offense resulted in loss to the victim of more than
$10,000;2* if an offense is one “relating to a controlled substance”;?4S if a

26 Inre G-G-S-, 26 I. & N. Dec. 339, 339, 345 (B.LA. 2014).

7 Id. at 345.

38 N-4-M-,24 1. & N. Dec. at 338 (emphasis added).

39 G-G-S-,26 L. & N. Dec. at 345.

240 Cf. InreL-S-,22 1. & N. Dec. 645, 651 (B.LA. 1999) (“[W]e do not engage in a retrial
of the alien’s criminal case or go behind the record of conviction to redetermine the alien’s
innocence or guilt.”).

24 In re Dominguez-Rodriguez, 26 1. & N. Dec. 408, 413 (B.LA. 2014).

242 Id at 413 n.9.

23 See 8 U.S.C. §§ 1182(a)(2)(C), (H)~(I) (2012).

244 Nijhawan v. Holder, 557 U.S. 29, 38-40 (2009) (discussing 8 U.S.C.
§ 1101(a)(43)(M)(i)).
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(discussing 8 U.S.C. § 1227(a)(2)(B)(1)).



