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1. INTRODUCTION

As the Texas economy enjoys the impact of robust oil and gas ex-
ploration and development spurred on by the shale drilling boom,
Texas courts continue to experience similarly swollen dockets of oil
and gas disputes. The Texas Supreme Court remained active in the
energy sector in the 2011-2012 term with significant opinions affecting
the areas of pipeline condemnation, exploration and production in-
dustry contracts, and lessor-lessee relations. Texas intermediate ap-
pellate courts also issued dozens of opinions touching various aspects
of the industry from title and conveyancing disputes to lease operating
issues. The following update will address the significant Texas Su-
preme Court opinions from the 2011-2012 term as well as selected
cases from the intermediate appellate courts.

II. PreeLine CONDEMNATION

Following its landmark August 2011 opinion in Texas Rice Land
Partners, Ltd. v. Denbury Green Pipeline-Texas, LLC, the Texas Su-
preme Court remained busy in the pipeline condemnation arena first
by reaffirming the Denbury decision not once but twice and then by
issuing another significant opinion addressing the value-to-the-taker
rule.

A. Texas Rice Land Partners, Ltd. v. Denbury Green Pipeline-
Texas, LLC?

The Texas Supreme Court’s August 2011 opinion in Denbury
sparked considerable controversy among industry participants and
commentators grappling with the potentially far-reaching ramifica-
tions of that decision on pipeline condemnation practice. The August
2011 opinion overturned the principally ministerial, but long-recog-
nized, procedure administered by the Texas Railroad Commission to
confer certified common carrier status on would-be pipeline operators
allowing the companies to exercise the power of eminent domain.?

2. Tex. Rice Land Partners, Ltd. v. Denbury Green Pipeline-Tex., LLC, 363
S.W.3d 192 (Tex. 2012).

3. Professor Kramer’s thorough analysis of the original Denbury opinion can be
found in his article in this publication last year. See Bruce Kramer, A Renaissance
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Prior to Denbury, a company seeking certification as a common car-
rier needed simply to check the common carrier box on Form T-4 and
provide the Commission with a letter committing the company to be
operated as a common carrier rather than an exclusively private pipe-
line. The Texas Supreme Court held that more was required than po-
tentially self-serving declarations about the applicant’s intention to
operate as a common carrier; rather, the applicant must make some
showing to the Commission that its operations will serve a public pur-
pose.* The Court’s decision spurred strong commentary and a flurry
of amicus curae briefs from the Texas Oil and Gas Association and
others, along with a Motion for Rehearing from Denbury.’ Among
the criticisms in Denbury’s Motion for Rehearing and the various ami-
cus briefs was the complaint that the Court provided little to no gui-
dance on how such a showing was to be made since any applicant is
highly unlikely to have third-party transportation agreements in place
prior to construction of the proposed pipeline, much less prior to ap-
proval of the application for certification as a common carrier.

In March 2012, the Court attempted to address this issue when it
substituted a new opinion in place of the August 2011 opinion.® Al-
though the Court denied Denbury’s Motion for Rehearing, it offered
a substituted opinion in an apparent attempt to clarify and limit the
scope of the original opinion.” Reaffirming that “[u]nadorned asser-
tions of public use are constitutionally insufficient,” the Court held
that for an applicant to qualify for common carrier status, “a reasona-
ble probability must exist that the pipeline will at some point after
construction serve the public by transporting gas for one or more cus-
tomers who will either retain ownership of their gas or sell it to parties
other than the carrier.”® How this burden is to be met in practice
remains uncertain, but it may entail proof of specific anticipated fu-
ture contracts with parties anticipated to be transporting hydrocar-
bons along or near the expected pipeline. The Court also attempted
to address concerns regarding the scope of its opinion by narrowing its
holding to those intending on constructing a CO2 pipeline and apply-
ing for common carrier status under section 111.002(6) of the Natural
Resources Code.® It is unclear how the Court would distinguish a fac-
tual scenario involving a natural gas pipeline, and this is an issue that
many in the industry are following eagerly. After the Court’s March

Year for Oil and Gas Jurisprudence: The Texas Supreme Court, 18 TEx. WESLEYAN L.
REv. 627, 628 (2011).

. Tex. Rice Land Partners, Ltd., 363 SW.3d at 202.

. See id. at 194, 197 n.13.

. See id. at 194,

1d.

. 1d. at 195, 202.

. Id. at 202 n.28.

Yoy RSO VAN
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2012 opinion, Denbury again requested rehearing.'® In late 2012, the
Court rejected the Motion for Rehearing, again reaffirming this signif-
icant and still controversial decision.!’

B. Enbridge Pipelines (East Texas), LP v. Avinger Timber, LLC"?

In Enbridge Pipelines, the Texas Supreme Court confronted the
value-to-the-taker rule in the context of a condemnor who had previ-
ously improved and used the condemned tract under a long-term
lease.”® In 1973, Avinger Timber LLC’s predecessor in interest leased
twenty-four acres of rural land to a gas processing company.’* The
lease provided for a perpetual right of renewal.’> The lessee con-
structed a gas processing facility and over the years constructed pipe-
lines, roads, and an electrical transmission line under additional
easements.'® The lease provided that the lessee owned the processing
plant and would remove it at the termination of the lease.!” In 1998,
the lease was renewed but without the perpetual right of renewal,
which created a reversionary interest in Avinger.'® Enbridge Process-
ing succeeded as lessee and subsequently attempted to renew the
lease with Avinger.'”” When negotiations failed, Enbridge Processing
merged with Enbridge Pipelines and commenced condemnation
proceedings.?®

Avinger received a $47,580 commissioner’s court award, but it ap-
pealed and later obtained a $20,955,000 jury verdict in district court,
supported by Avinger’s expert testimony as to the value of improve-
ments made to the land over the past forty years plus the potential
cost savings to Enbridge in not having to move the gas processing fa-
cilities.?® Enbridge Pipeline argued at trial that the land should be
valued in its pre-lease state as an undeveloped tract of rural real estate
because the lease provided that the lessee was the owner of the im-
provements.?? Avinger asserted that it was entitled to the value of the
land enhanced by the surrounding pipeline infrastructure constructed
over the term of the lease.”? At trial, both parties moved to exclude

10. See Tex. Rice Land Partners, Ltd. v. Denbury Green Pipeline-Tex., LLC, 381
S.W.3d 465 (Tex. 2012) (denying rehearing).

11 Id

12. Enbridge Pipelines (E. Tex.) L.P. v. Avinger Timber, LLC, No. 10-0950, 2012
WL 3800234 (Tex. Aug. 31, 2012).

13. Id. at *1-2.

14. Id. at *2.

15. Id.

16. Id.

17. Id. at *3.

18. Id. at *1.

19. 1d.

20. Id.

21. Id

22. Id. at *3.

23. Id.
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the other’s expert.>* Because Enbridge Pipelines’s expert did not
value the property as of the date of the taking, the trial court excluded
that testimony, but the trial court allowed Avinger’s expert to testify
regarding the value of the improvements and the cost savings to En-
bridge Pipelines.?®> The court of appeals affirmed the jury verdict,
holding that Avinger’s expert’s testimony did not violate the value-to-
the-taker rule, which prohibits measuring a land’s unique value to a
condemnor, and the project-enhancement rule, which prohibits con-
sideration of any enhancement to the value of the property that re-
sults from the taking itself.?

The Texas Supreme Court reversed and remanded the case, holding
that the trial court abused its discretion in allowing Avinger’s expert
testimony and focusing on Enbridge Pipeline’s cost savings, which vio-
lated the value-to-the-take rule.”” The Court noted that in the process
of determining the compensation required to make the landowner
whole, the value-to-the-taker rule prohibits compensation based on a
tract’s special value to the taker, as distinguished from its value to
third parties who may not possess the power to condemn.”® To the
extent Avinger’s expert relied on the costs saved by Enbridge in not
having to move the facility, that testimony was improper for the jury
to consider.?® The Court noted however, that Avinger’s experts could
properly consider the effect the lease had on the value of the prop-
erty.>® Because the Court remanded the case due to violation of the
value-to-the-taker rule, the Court did not reach the question of
whether Avinger’s expert testimony also violated the project-enhance-
ment rule.?® The Court affirmed the exclusion of the testimony of En-
bridge Pipeline’s expert noting that he failed to explain why the
current use of the property was not the highest and best use, and be-
cause his valuation did not take into consideration unique factors re-
lating to the tract in question such as the thirty-one year history as a
gas processing site with all required permits, the pipeline infrastruc-
ture and easements, and the advantageous location of the tract within
a prolific gas producing area.*

24. Id. at *4.

25. Id.

26. Id.

27. Id. at *7.

28. Id. at *5 (citing City of Dallas v. Rash, 375 S.W.2d 502, 505 (Tex. Civ. App.—
Dallas 1964, writ ref'd n.r.e.) (citing United States v. Miller, 317 U.S. 369, 375
(1943))).

29. Id. at *6.

30. Id.

31. See id. at *6-7.

32. Id. at *7.
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III. TitLeE aND CONVEYANCING DISPUTES
A. Coghill v. Griffith®

This lease construction dispute required the determination of
whether particular clauses in a conveyance constituted a fraction of
royalty that was subject to a 1953 or a fractional royalty. In 1961,
Coghill’s predecessor in title conveyed to Griffith’s predecessor in title
191 acres in Rusk County, Texas that were subject to a 1953 mineral
deed with a ten-year primary term.** The 1961 Deed contained the
following reservation:

[TThis Grantor excepts from this conveyance and reserves unto him-
self, his heirs and assigns an undivided one-eighth (1/8) interest in
and to all of the oil royalty [and] gas royalty . . . It is understood and
agreed that this sale is made subject to the terms of said lease, but
the Grantor reserves and excepts unto himself, his heirs and assigns
an undivided one-eighth (1/8) of all royalties payable under the
terms of said lease, as well as an undivided one-eighth (1/8) of the
usual one-eighth (1/8) royalties provided for in any future oil, gas
and/or mineral lease covering said lands or any part thereof?

Nevertheless, neither the Grantee herein, nor his heirs, executors,
administrators, and assigns of the Grantee shall make or enter into
any lease or contract for the development of said land or any other
portion of the same for oil, gas or other minerals, unless each and
every such lease, contract, leases or contracts, shall provide for at
least a royalty on oil of the usual one-eighth (1/8) to be delivered
free of cost . .. [A]nd in the event Grantee, nor [sic] the heirs, exec-
utors, administrators and assigns of the Grantee, or as in the status
of the fee owners of the land and minerals, or as a fee owner of any
portion of the same, shall operate or develop the minerals therein,
Grantor shall own and be entitled to receive as a free royalty here-
under, (1) an undivided one-sixty fourth (1/64).>°

The 1953 lease ultimately expired, and new leases were executed in
1976 and 1981 with a royalty of s for each lease. In 1981, Griffith’s
predecessor signed a division order providing that he and Coghill
were entitled to & of the %s royalty for minerals produced from the
subject property. In 2007, Griffith claimed that the 1981 division or-
der was based on an incorrect construction of the 1961 deed’s mineral
reservation. Griffith argued that Coghill was entitled to only & of a &
royalty, even though subsequent leases may provide for more than a %
royalty. Griffith claimed entitlement to ¥ of the s royalty under the
1976 and 1981 leases and to the additional & of '1s royalty that Coghill
received under the 1981 division order. Under this construction,
Coghill would never benefit from increased royalties under subse-
quent leases after the 1953 lease expired.

33. Coghill v. Griffith, 358 S.W.3d 834 (Tex. App.—Tyler 2012, pet. denied).
34. Id. at 835-36.
35. Id.
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First distinguishing between a fraction of royalty and a fractional
royalty, the court noted that the lease at issue contained five clauses
relevant to the quantum of reserved interest. Harmonizing the first
two fraction of royalty clauses with the minimum royalty and fee
owner development clauses, as well as the unusually phrased reserva-
tion in the future leases clause of an “undivided one-eighth (1/8) of
the usual one-eighth (1/8) royalties,” the court determined that the
lease provides a fraction of royalty with a minimum Y interest re-
served in all future leases.

B. Thomson Oil Royalty, LLC v. Graham3®

This case involved an attempt by a mineral lessee to obtain damages
for fraud, breach of contract, breach of warranty of title, and unjust
enrichment, where the lessor previously leased her interest to a differ-
ent operator.®” Two operators, EOG Resources, Inc. (“EOG”) and
Thomson Oil (“Thomson”), were trying to obtain mineral leases in
San Augustine County, and in doing so, both operators contacted
Camille Tucker Graham (“Graham”).*®8 According to the documents
viewed by the trial court, Graham signed a memorandum of oil, gas,
and mineral lease with EOG on July 21 covering 306 acres for
$127,000.00.%° Two days later, Thomson offered to lease the same 306-
acre tract and an additional 241-acre tract.*® On July 25, Graham
signed the lease with Thomson covering 306 and 241 acres for
$136,755.00.#* Subsequent to this transaction, Thomson contacted
EOG seeking to assign both tracts.*> EOG recorded its memorandum
of oil, gas, and mineral lease in the Real Property Records of San
Augustine County on July 30—which Thomson’s manager, Terry
Scull, viewed.** Scull later spoke to Graham who told him that she
had previously leased the 306 acres to EOG, to which Graham had
her attorney send Thomson a letter requesting return of the signed
lease and a refusal to pay the bank draft.** On August 25, Thomson
paid the bank draft for $136,755.00.4> Two days later, Thomson filed
the lease covering the 306-acre tract and the 241-acre tract in the Real
Property Records of San Augustine County.4¢

36. Thomson Oil Royalty, LLC v. Graham, 351 S.W.3d 162, 166 (Tex. App.—Tyler
2011, no pet. h.).

37. Id. at 164-66.

38. Id. at 166.

39. Id

40. Id.

41. Id.

42. Id.

43. Id.

44. Id.

45. Id.

46. Id.
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The trial court granted Graham’s motion for traditional summary
judgment, and the case was appealed.*” The primary issue for the ap-
pellate court was the affirmative defense of ratification.”®* When a
contract is procured by fraud, it can be ratified.** This ratification oc-
curs when a party affirmatively acknowledges, performs, or acts under
it; however, actual knowledge is required.>® In essence, in order for a
party to ratify the lease, he or she needs to have knowledge of all of
the material facts relating to the fraudulent transaction.® Addition-
ally, a ratification is effective as to the whole of the agreement, not
simply to individual parts.>

The appellate court opined that when Graham leased her 306 acres
to Thomson, the contract was voidable and could only be voided by
Thomson.>®> However, because Thomson’s manager, Scull, viewed the
memorandum of oil, gas, and mineral lease from Graham to EOG,
Thomson was imputed with having actual knowledge of the fraudulent
event.>* At that point, although Thomson could have voided the
agreement,”> Thompson instead filed its lease with Graham in the
Real Property Records of San Augustine County, thereby ratifying
the lease.®® Accordingly, the court of appeals affirmed the trial court’s
summary judgment in favor of Graham.>’

C. EOG Resources, Inc. v. Hurt>®

This case involved a determination of when a party can be classified
as a third-party beneficiary—more specifically, when the issue in-
volves an oil and gas lease transaction.® Standard Investment Com-
pany (“SIC”), as lessor, and EOG, as lessee, entered into an oil and
gas lease transaction covering over 11,000 acres of land known as the
Houston Ranch.%® Notably, a surface use restriction and damages
provision was also addressed within the lease.®! One year after the oil
and gas lease transaction, James Hurt (“Hurt”) entered into a grazing
lease agreement with SIC over the Houston Ranch.®> This lease ex-

47. Id. at 165.

48. See id. at 165-66.

49, Id. at 165.

50. Id. at 165-66.

51. Id

52. Id. at 166.

53. Id.

54. Id.

55. See id.

56. Id.

57. Id. at 167.

58. EOG Res., Inc. v. Hurt, 357 S.W.3d 144 (Tex. App.—Fort Worth 2011, pet.
denied).

59. See id. at 147.

60. Id. at 146.

61. Id.

62. Id.
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pired on January 2006.%® In July of that year, Hurt executed a similar
lease; however, the lessor was “Molly Houston (in care of Jim How-
ard)” instead of SIC.** In January 2008, Hurt received a shipment of
327 head of cattle on the Houston Ranch, and on June 27, 2008, Hurt
shipped back only 293 head of cattle, thus missing 34 head of cattle.5
Hurt discovered that a portion of the fence surrounding the pasture
had been damaged, which was approximately 250 feet from the edge
of the Houston Ranch Number 22-H well site (with work being per-
formed by Outlaw Enterprises, hired by EOG, from June 16, 2008 to
June 18, 2008).%¢ After Hurt contacted EOG, the fence was repaired
within two days, and Hurt recovered all but ten or eleven head of
cattle.®” Hurt sued EOG for compensation of $7,250.00 for the lost
cattle based on the assumption he was a third-party beneficiary under
the oil and gas lease. The trial court rendered judgment for Hurt, and
EOG appealed.®®

The court of appeals focused on Hurt’s status as a third-party bene-
ficiary and determined that because Hurt was not a party to the origi-
nal oil and gas lease between SIC and EOG, the only way he could
recover was to obtain third-party beneficiary status.®® To be a third-
party beneficiary, the court noted, a party “must show that he is either
a ‘donee’ or ‘creditor’ beneficiary of the contract.”’® Therefore, for
Hurt to show this, he must have been owed a debt, contractual obliga-
tion, or another enforceable legal commitment.” The court examined
the entire lease agreement and confirmed that EOG and SIC entered
their agreement for their own benefit, not for the benefit of Hurt.”?

Hurt next argued that he should be afforded third-party beneficiary
status because according to the lease, he was a “Lessor’s tenant” in
certain sections of the lease, and therefore, EOG and SIC intended
for him to be a party to the contract.”> The court dispelled this argu-
ment by holding that because Hurt’s agreement with SIC expired in
January 2006, he was not considered a “Lessor’s tenant.”” Addition-
ally, Hurt’s subsequent lease was with Molly Houston, not SIC, even
though she was noted as one of SIC’s owners in the original lease.”
Because there was no language to indicate she was acting on behalf of

63. 1d.

64. Id.

65. Id.

66. Id. at 146-47.
67. 1d. at 147.
68. Id.

69. Id. at 151.
70. 1d. at 148,
71. See id.

72. Id. at 148-49.
73. Id. at 149.
74. Id.

75. Id.
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SIC, Hurt was not a party to the contract between SIC and EOG.”®
The court went on to further indicate that even if Hurt was classified
as a “Lessor’s tenant,” he would still not be able to enforce the lease
agreement because he stated that the head of cattle were “lost,” and
under the relevant surface damage provision for “lost cattle,” only the
lessor, and not a “Lessor’s tenant,” was entitled to compensation.”’

In dicta, the court of appeals recognized that even had all of Hurt’s
other claims succeeded, he may still not have recovered because there
was no indication in the record that SIC owned anything other than
the executive rights.”® The court opined that because the owner of the
executive right is not capable of granting surface leases, absent spe-
cific authority, SIC would not have possessed the legal capacity to
grant a grazing lease.” Accordingly, the court of appeals reversed the
trial court judgment.®°

D. Conley v. Comstock Oil & Gas, LP%!

Here, the court of appeals solved a dispute as to the proper location
of the Bartolo Escobeda Survey (the “Escobeda”) and in connection,
the proper ownership of the minerals underneath.®2 Margaret Brush
Conley (“Conley”) claimed ownership of the minerals severed from
the surface in the early twentieth century.®® In her suit, she sued
Comstock Oil and Gas (“Comstock”), the operator of three wells in
the Hamman Unit, and other landowners who leased to Comstock, all
of whom claimed ownership to the minerals under the wells.®* Conley
alleged that the land on which the wells were drilled lie within the
boundaries of the Escobeda, which had a survey date of 1835.85 The
trial court was asked to determine the proper boundary of the Es-
cobeda in relation to two other surveys—the L.T. Hampton and the
Thomas Colville.®¢ The trial court ruled in favor of Comstock as to
their summary judgment motion.?”

Conley’s first issue on appeal was based on the supposition that the
trial court erred in denying her summary judgment motion because
the “boundaries of the Escobeda were judicially determined in a pre-
vious case brought by the surface owners of the Escobeda.”®® The

76. Id.

77. Id. at 150.

78. Id. at 150-51.

79. Id.

80. Id. at 152.

81. Conley v. Comstock Oil & Gas, LP, 356 S.W.3d 755 (Tex. App.—Beaumont
2011, no pet. h.).

82. Id. at 758-59.

83. Id. at 759.

84. Id.

85. Id.

86. Id.

87. Id.

88. Id. at 760-61.
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court discussed Carter v. Collins,®® in which Collins sued to recover
the Colville league from those holding title to the Escobeda.®® This
court ultimately decided that according to the evidence, the bounda-
ries of the Colville and the Escobeda did not conflict.®* In the same
manner, the court also referenced Kilgore v. Black Stone Oil Co.,°? in
which this court held that Collins established the boundary lines for
the Colville Survey, among others, and that stare decisis prevented
appellants from asserting a conflict between the Escobeda and the
other surveys (which would have caused a different result from Col-
lins).®* Conley differentiated her claim by stating that the location of
the Escobeda was different than in both Collins and Kilgore.®** The
court commented that Conley’s citation of Collins in her motion for
summary judgment would have determined the boundaries of the Es-
cobeda to the south and east of the Colville, and to the north and east
of the Hampton.”> Additionally, Conley would assert that based on
the stare decisis decision in Kilgore, the location of the Escobeda was
established as a matter of law.®® Comstock, however, argued that res
judicata prevented Conley from asserting the location of the Escobeda
as a matter of law because Comstock’s predecessor was a defendant in
Kilgore.®” The court did, however, state that in order for stare decisis
to control, the same disputed issue must be at hand; therefore, al-
though Collins determined that there was no conflict between the
boundaries of the Escobeda and the Colville, that did not mean there
was no conflict between the Escobeda and the fifteen other surveys in
issue.”® The court held in that case, stare decisis would not establish
the location of the Escobeda as a matter of law.”®

The court of appeals briefly addressed Comstock’s motion for sum-
mary judgment but upheld its denial because the present action was
not shown to be “based on the same claims as were raised or could
have been raised in the first action.”’® The court reasoned that Kil-
gore concerned ownership of the minerals beneath a different tract of
land-—not the land in this suit.!%!

89. W.T. Carter & Bro. v. Collins, 192 S.W. 316 (Tex. Civ. App.—Beaumont 1916,
writ ref’d).

90. Conley, 356 S.W.3d at 761-62.

91. Id. at 761.

92. Kilgore v. Black Stone Oil Co., 15 S$.W.3d 666 (Tex. App.—Beaumont 2000,
pet. denied).

93. Conley, 356 S.W.3d at 761-62.

94, Id. at 761.

95. Id. at 762.

96. Id.

97. Id.

98. Id. at 763.

99. Id.

100. Id. at 763-64.

101. Id. at 764.
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The final issue the court addressed was Comstock’s claim for sum-
mary judgment based on the doctrine of “presumed lost deed.”’*
Comstock argued that because Conley and her predecessors had ac-
quiesced their possession in the land and minerals in the fifteen
surveys for such a long period of time, as a matter of law, it passed to
Comstock and the landowners.'®® “The presumption of a lost grant or
conveyance may be established as a matter of law under circum-
stances where the deeds are ancient and the evidence is undis-
puted.”’* Based on the documents in the record, the court concluded
that nothing indicated that anyone holding title to the Escobeda chain
of title ever asserted a claim to the land at issue.'® Therefore, be-
cause of the extended period of time that the Escobeda grantees
claimed neighboring lands, and not the lands at issue, they acquiesced
their claim under the fifteen surveys at issue in this case.'®® Accord-
ingly, the court affirmed Comstock’s summary judgment motion as to
this issue.'”” The court also looked at Comstock’s claim for adverse
possession and ruled that according to the real property and produc-
tion records reviewed, Comstock continuously exercised dominion
through production and operations to satisfy the ten-year adverse pos-
session statute.!08

E. Philipello v. Nelson Family Farming Trust'®®

In Philipello, the court concluded that a term reservation of “one-
eighth (1/8) of the royalty in oil, gas, and other minerals in and under
may be produced with the oil and gas” reserved in said grantor one-
eighth of the royalty in all oil, gas, and other minerals that may be
produced from the property and was not to be proportionately re-
duced based on the grantor’s fractional mineral interest in such prop-
erty.!'® Here, the Nelson Family Fund Trust (“Nelson Trust”)
conveyed approximately 110.26 acres of land in Robinson County,
Texas (“Property”) to Nathan P. and Shari K. Philipello (collectively,
“the Philipellos™), subject to (i) all previous mineral and royalty reser-
vations, (ii) a reservation of royalty in favor of the Nelson Trust, and
(iii) various exceptions to the conveyance.''' At the time of this con-
veyance, the court acknowledged that the Nelson Trust owned at least
a Y4 mineral interest in the Property and that the Nelson Trust did not
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2013] TEXAS OIL AND GAS CASE LAW UPDATE 587

own all of the minerals underlying the Property.’'? In the deed, the
Property was described as 110.2 acres of land with various reference
deeds and the metes and bounds description.!’® After the property
description, the deed contained the following language:

This Deed is subject to all previous mineral and/or royalty
reservations.

Reservations from Conveyance: SAVE AND EXCEPT and there
is hereby reserved for Grantor and Grantor’s heirs, administrators,
successors or assigns, for a period of ten years from the date of this
conveyance, one-eighth of the royalty in oil, gas and other minerals
in and under and that may be produced with the oil and gas. At the
expiration of such ten-year period, the entire royalty estate reserved
herein shall revert to and be owned by Grantees, their heirs and
assigns . . . .11

The Philipellos asserted that under the unambiguous language of
the deed, the Nelson Trust reserved for a period of ten years, & of the
royalty of the fractional share “of the minerals that it owned prior to
the conveyance to (the Philipellos).”'*> The Nelson Trust argued that
the trial court correctly construed the unambiguous language of the
deed to reserve to the Nelson Trust for the period of ten years, % of
the royalty in oil, gas, and other minerals in and under the Property.''®

The court then acknowledged two lines of cases that could poten-
tially apply to a reservation of a mineral interest or royalty in a deed
in which the grantor owns an undivided fractional mineral interest.!'”
Here, the court, in dicta, briefly summarized the property “conveyed”
versus the property “described” distinction but then noted that
neither lines of these cases applied to the deed at issue.''® The court
pointed out that the reservation did not expressly state that the oil,
gas, or other minerals were in and under the property conveyed or the
property described.!!® As a result, the court concluded that it was rea-
sonable to construe the reservation as reserving an undivided 'k term
royalty interest in the entire Property.!?®

F. ETC Texas Pipeline, Ltd. v. Payne'*!

In this declaratory-judgment action involving a pipeline easement,
the court of appeals affirmed that failing to transport gas through a
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pipeline constitutes “non-use” of that pipeline, thereby causing the
easement to be abandoned and to revert to the grantor/landowner.'%*

ETC Texas Pipeline, Ltd. (“ETC”) was the successor-in-interest to
Ferguson Burleson County Gas Gathering System (“Ferguson”).}?* In
1995, Ferguson acquired a right-of-way and easement “to construct,
maintain, operate, repair, alter, replace, change the size of and remove
pipelines . . . for the transportation of oil, gas, [and other hydrocar-
bons]” through the grantor’s land.>* The agreement also stated that
continuous non-use for eighteen months abandoned the easement and
caused it to revert to the Grantor.!? In 1996, a natural gas pipeline
was installed across the Grantor’s land.*?® In November 2002, the gas
was re-routed away from that portion of pipeline.'”” Believing that
ETC had abandoned the easement, the grantor filed a declaratory-
judgment action alleging the easement had terminated and requested
the court to order ETC to remove the pipeline and restore the prop-
erty to its original condition.'?®

The trial court found that the easement had terminated because it
had not been used to transport oil or gas since 2002.'*° ETC argued
that the trial court improperly altered the terms of the easement,
claiming it had maintained the easement by maintaining the pipe-
line.’*® The court of appeals affirmed the trial court: “the purpose for
obtaining the easement was to facilitate the construction of a pipeline
. .. for transportation of gas along the pipeline” and therefore when
the gas was rerouted, the easement was not used."

ETC argued it had continuously used the easement by cathodically
protecting and pressurizing the pipeline, citing Stephenson v. Vastar
Resources, Inc.,'** in which a pipeline operator deactivated and
purged gas from a 16.5-mile section of pipeline but continued to main-
tain its easement by cathodic protection, inspection, mowing, cutting,
and keeping up the pipeline and right-of-way.'**> The ETC court dis-
tinguished this case from Stephenson, stating that ETC had not of-
fered evidence showing the portion of the pipeline in question had
been cathodically protected or inspected since 2002.13¢
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ETC then argued that the easement was still useful because it could
be reconnected at any time.'*> The court again affirmed the trial
court, noting that the pipeline had not been used to transport natural
gas since 2002 and therefore was abandoned regardless of its potential
future usefulness to ETC.13¢

However, the court agreed with ETC’s contention that ETC could
not be ordered to remove the pipeline and restore the property be-
cause those terms were not in the original easement agreement.’*’
The court stated that declaratory-judgment actions are only “reme-
dial” and may not request affirmative relief.!*® The grantors’ request
was an unauthorized request for affirmative relief, which improperly
altered the rights that the parties contracted for.'*

This case confirms that if a pipeline is no longer used to transport
oil or gas, a pipeline operator should cathodically protect, inspect, cut,
mow, and otherwise regularly keep up the pipeline and right-of-way to
maintain its easement.

G. Reed v. Rice'#?

The descendants of Jeff Freeman appealed an adverse judgment on
the adverse possession claim brought by Jewel Rice.'** The appellate
court affirmed the trial court’s judgment.’*? The descendants argued
that the landowner failed to prove that she maintained actual and visi-
ble possession of the property.}** To establish adverse possession, the
claimant must prove an actual and visible appropriation of the land of
such a character as to unmistakably assert a claim of exclusive owner-
ship.}** The appellate court found that the trial court could find that
the landowners’ purpose in erecting the fence and posting the prop-
erty was to visibly display their claimed ownership of the property.}4*
Further, a duly recorded 1973 partition deed repudiated any coten-
ancy with the descendants.’*® Under Texas law, a cotenant may not
adversely possess against another cotenant unless it clearly appears he
has repudiated the title of his cotenant and is holding adversely to
it.'*” When cotenants partition the whole of the property to the exclu-
sion of a non-participating cotenant, the act of partition acts as an
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ouster of the excluded cotenant.*® The trial court received ample evi-
dence that the descendants had notice that the landowner’s possession
of the property was hostile to them.'*® The descendants were aware
that the landowner claimed the property to the exclusion of whatever
interest they might have held in it.1°

In their second issue, appellants contended that the trial court erred
in granting judgment for adverse possession based upon a patent from
the State acquired in 1973.'* The court noted that the issuance of a
patent is a mere ministerial act that does not defeat vested legal
rights.’* The descendants’ claim that the state issued a patent outside
of the prior landowner’s chain of title was not supported by the
record.”?

H. Chesapeake Exploration, L.L.C. v. Dallas Area
Parkinsonism Society, Inc.!>*

Here, the court concluded that an oil and gas lease that contained a
special warranty did not amount to a quitclaim deed.'> In this case,
Dallas Area Parkinsonism Society, L.L.C. and American Cancer Soci-
ety High Plains Division, Inc. (the “Charities”) acquired ownership of
two tracts of land totaling approximately eighty-three acres in Tarrant
County, Texas (the “Property”) from the independent executors of an
estate.’>S The Charities negotiated two oil and gas leases covering the
Property.’®” In the course of negotiations, the Charities agreed to
send the leases to Chesapeake with Chesapeake agreeing to pay
“within thirty (30) days of clearing the title.”*>® The leases were exe-
cuted, and a total of $498,000 was paid in bonus consideration.’®® 1In
each of the leases (the terms of which were virtually identical), the
granting clause contained the following:

In consideration of a cash bonus in hand paid and covenants con-
tained herein, lessor hereby grants, leases and lets exclusively to
Lessee the following described land, hereinafter called “the Leased
premises . . . for the purpose of exglormg for, developing, producing
and marketmg oil and gas .
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Paragraph 23 of an Addendum to the Lease contained the
following:

[The Lessor] does hereby bind themselves, their heirs, executors,
administrators, successors and assigns to warrant and forever de-
fend all and singular the said property unto the said Lessee, herein,
their heirs, successors and assigns against every person whomsoever
claiming the same or any Part thereof, by, through and under [Les-
sor], but not otherwise.'®

A title opinion later revealed that the mineral estate belonged to a
third party and not the Charities.'®? Chesapeake then sought recovery
of its bonus money, which the Charities refused to repay.'®® In the
trial court, the Charities asserted that the special warranty provision in
the lease did not warrant title but warranted that the Charities “had
taken no action to encumber the title or otherwise divest itself of any
title it may have.”*®* The trial court rendered summary judgment in
favor of the Charities on all of Chesapeake’s causes of action and is-
sued a final judgment wherein it ordered that Chesapeake take noth-
ing.'®> The Charities asserted that the special warranty provisions
“simply warrant[ed] that if the grantor has title, he has done nothing
to encumber or otherwise divest himself of title.”*6¢

The court noted that in deciding whether an instrument is a quit-
claim deed, courts generally look to whether the language of the in-
strument, taken as a whole, conveyed the property itself or merely the
grantor’s rights.!®” What is important and controlling is not whether
the grantor actually owned the title to the lands, but whether the deed
purported to convey the property.’®® After reviewing the lease as a
whole, the court concluded that the language of both the granting
clause and the warranty clause supported a conclusion that the leases
purported to convey title to the Property itself and not merely quit-
claim the Charities’ rights therein.'®

IV. Leasinc Issues AND DispuTES REGARDING
Lease OPERATIONS
A. Exxon Corp. v. Emerald Oil & Gas Co.'°

The Texas Supreme Court withdrew its prior opinion of December
17, 2010, and substituted a new opinion (but maintained the same
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judgment).’”" In 1991, Exxon, a working interest owner in several
thousand acres in Refugio County, Texas (the “Leases”), plugged sev-
eral wells and abandoned the Leases.!’? In 1993, Emerald leased a
portion of the lands previously covered by the Leases and encoun-
tered cut casing and metal, refuse, and environmental contaminants
when trying to re-enter certain wells.!”> Concluding that Exxon inten-
tionally sabotaged the wells, Emerald filed suit against Exxon, and the
royalty owners later intervened.’”® In essence, the royalty owners and
Emerald alleged that Exxon failed to fully develop the Leases and
sabotaged the wells before abandoning the lease.!” Emerald brought
claims for negligent misrepresentation, fraud, tortious interference
with business opportunity, breach of regulatory duty to plug wells
properly, breach of duty to avoid committing waste, and negligence
per se in violating several sections of the Texas Natural Resources
Code.'”® The royalty owners brought claims for statutory and com-
mon law waste, breach of alleged regulatory duty to plug wells prop-
erly, negligence, negligence per se, negligent misrepresentation,
tortious interference with economic opportunity, breach of lease, and
fraud.!””

Reasoning that Exxon owed no duty to future lessees such as Emer-
ald, the trial court granted summary judgment for Exxon on Emer-
ald’s claims for breach of regulatory duty to plug wells properly,
breach of common law and regulatory duties to avoid committing
waste, and negligence per se.”® The court of appeals reversed, and
Exxon then appealed to the Texas Supreme Court.'”® In a prior opin-
ion that still stands, the Texas Supreme Court reversed and rendered
that Emerald take nothing.!®® Emerald, as a subsequent lessee, did
not have standing to sue Exxon for injury to the property covered by
the Leases that occurred before Emerald acquired its interest.’®! The
case then proceeded to trial on Emerald’s claims for fraud, negligent
misrepresentation, and tortious interference with business opportu-
nity, and on all of the royalty owners’ claims.'®> The trial court
granted a directed verdict in Exxon’s favor on Emerald’s three re-
maining claims and on all of the royalty owners’ claims except com-
mon law and statutory waste and breach of lease.®3
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On appeal, the Texas Supreme Court primarily addressed issues re-
garding statutes of limitations.!® Specifically, Exxon alleged that the
royalty owners’ claims for statutory and common law waste, breach of
lease, and fraud and Emerald’s claims for fraud, negligent misrepre-
sentation, and tortious interference were barred by applicable statutes
of limitations.'®> Emerald and the royalty owners contend that (1)
they filed suit timely because Exxon fraudulently concealed its wrong-
ful conduct, tolling the statute of limitations; and (2) the nature of
their injuries was difficult to discover, thus also delaying accrual of
their claims.'® After reviewing the evidence, including correspon-
dence between Exxon and the royalty owners in which Exxon
threatened to plug certain wells on the Leases and correspondence
from Emerald to the royalty owners regarding its discovery that Ex-
xon improperly cut casing and left “junk” in certain wells, the Texas
Supreme Court held that Emerald and the royalty owners had actual
knowledge of Exxon’s alleged wrongful actions more than two years
before they filed suit.!®” In so holding, the Texas Supreme Court clari-
fied that the statute of limitations begins to run when a party has ac-
tual knowledge of a wrongful injury, even if he does not know the
specific cause of the injury, the party responsible for it, the full extent
of it, or the chances of avoiding it.”®® Accordingly, Emerald’s claims
for negligent misrepresentation and tortious interference with busi-
ness opportunity and the royalty owners’ claims for statutory and
common law waste, were barred by limitations.'®®

Because Emerald’s claim for fraud had a four-year statute of limita-
tions, however, the court found that Emerald’s claim was timely.'%
Nonetheless, a necessary element of a claim for fraud is that the de-
fendant made a material, false representation and intended to induce
the party’s reliance on the representation.’®® The court noted that the
existence of and reliance on false public filings, such as Texas Railroad
Commission (“RRC”) reports regarding plugging operations, do not
alone satisfy the intent-to-induce reliance element of fraud.’®* None-
theless, the evidence showed that Exxon knew, at the time it filed its
plugging reports, of a special likelihood that Emerald’s predecessor,
specifically, would rely on the inaccurate plugging reports.'*® Accord-
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ingly, the trial court erred in granting a directed verdict in favor of
Exxon on Emerald’s fraud claim.'®*

While many of the issues in this case turned on evidentiary findings
regarding the statute of limitations and an intent to induce reliance on
misrepresentations, this case also highlights the types of claims, both
statutory and common law, that a lessor or subsequent lessee might
bring against a prior lessee. Notably, reliance on false public filings,
such as RRC reports, would not satisfy the intent-to-induce element
of fraud unless the party filing had special knowledge that a specific
person or entity would rely on them.

B. Prize Energy Resources, L.P. v. Cliff Hoskins, Inc.}*>

The main issue before the court was whether the trial court prop-
erly resolved a title dispute to mineral interests in a certain tract lo-
cated in McMullen County, Texas (the “Baker Property”).*¢ In 2001,
there were four owners of the mineral estate: (1) Burlington Re-
sources (“Burlington”) owned a 25% mineral interest and had leased
its interest (the “Burlington Lease”); (2) the Baker Trusts owned a
25% mineral interest and had leased its interest (the “Baker Lease™);
(3) the Rutherfords owned a 25% mineral interest subject to the
Baker Lease; and (4) BP America Production Company (“BP”), suc-
cessor to Atlantic Richfield Company (“ARCO”), owned a 25% min-
eral interest not subject to a written lease.'®” Both the Burlington and
the Baker Trust leases (collectively the “Leases”) contained a “contin-
uous production or operations” clause that, in the event production
ceased, allowed the lessee to maintain the lease for as long as drilling
or reworking operations were prosecuted with no cessation of more
than sixty consecutive days.!*®

ARCO and the Rutherfords had previously entered into a Joint Op-
erating Agreement (the “JOA”) covering the Baker Property.’® The
Rutherfords contributed the Leases, which covered 75% of the min-
eral interests in the Baker Property, to the JOA.2°®© ARCO contrib-
uted its unleased 25% mineral interest to the JOA so that the Baker
Property could be developed as a whole, but ARCO retained its possi-
bility of reverter in the event the JOA ever terminated.?®® The JOA
also provided that it shall remain in full force and effect for as long as
any of the oil and gas leases subject to it remain or are continued in
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force.?”? ARCO, the operator, then sold its rights under the JOA to
Prize Energy (“Prize”) but retained its royalty interest and its right of
reverter to its 25% mineral interest.?? It is undisputed that there was
a seventy-one-day period in 2001 when no operations took place on
the Baker Property, but Prize and the Rutherfords nonetheless con-
tinued developing the Baker Property and drilled and completed
seven more wells.?* Eventually, BP deeded its claimed (reverted)
25% mineral interest to Cliff Hoskins, Inc. (“Hoskins”) but reserved a
6.25% nonparticipating royalty interest in the 25% mineral interest.?*

BP and Hoskins filed suit against Prize and the Rutherfords and
asserted claims to quiet title to their interests, plus claims for bad faith
trespass and recovery of unpaid proceeds under the Texas Natural Re-
sources Code (“TNRC”).2¢ The trial court granted summary judg-
ment in favor of Prize and the Rutherfords on all of the plaintiffs’
claims for trespass.?’’” However, the trial court also granted the de-
claratory relief sought by Hoskins and BP regarding their interests in
the Baker Property, finding that the Leases and the JOA terminated
in August 2001, at which time Hoskins’s and BP’s mineral rights and
interests reverted, making them unleased cotenants.?®® The trial court
further found that Prize and the Rutherfords were not trespassers
even though they developed the property following termination of the
JOA 2

On appeal, Prize and the Rutherfords first argued that the JOA did
not terminate and BP’s 25% mineral interest did not revert to BP;
thus, BP could not have sold the 25% mineral interest to Hoskins.?*°
In other words, Prize and the Rutherfords argued that BP still held
only a reversionary right to the 25% mineral interest plus the right to
receive royalties.?'! Prize and the Rutherfords supported their posi-
tion by first arguing that BP and Hoskins had no standing to assert
that the JOA terminated because they were not parties to the agree-
ment.?!'2 Texas law is clear that, with the exception of intended third-
party beneficiaries, only parties to a contract have the right to com-
plain of a breach of that contract.?*® Although BP was not a party to
the JOA, BP still claimed an ownership interest in the Baker Property
by virtue of the reversion of its mineral interest, which was contingent
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upon the JOA’s termination.”* As the holder of a reversionary inter-
est, BP had standing to litigate title and assert its ownership rights in
the Baker Property by virtue of the JOA terminating.?'s

Regarding title, the court of appeals held that there was cessation of
operations on the Baker Property for more than sixty consecutive
days, and accordingly, in August 2001, the Leases and the JOA termi-
nated according to their express language without the need for any
legal action by the lessors.?’® Therefore, the mineral interests auto-
matically reverted back to the mineral owners, and the unleased 25%
mineral interest contributed by ARCO (BP’s predecessor) automati-
cally reverted to BP free and clear of the JOA.2!7 As a result, BP
became an unleased cotenant in the Baker Property.?!® Likewise,
Hoskins’s cotenant rights in the Baker Property hinged on termina-
tion of the JOA and ensuing reversion to BP, which mineral interest
BP then sold to Hoskins.?'?

The court next considered the plaintiffs’ contention that Prize and
the Rutherfords were bad-faith trespassers because they continued to
operate on the Baker Property after the cessation of operations in
August 2001.22° Hoskins was able to prove all elements of trespass,
namely, that the lessee continued to enter the premises under an oil
and gas lease after its termination without a good-faith belief in the
existence of the lease.”?! The burden then shifted to Prize and the
Rutherfords to prove justification for their trespass.???> Prize and the
Rutherfords argued, and the court agreed, that their entry after Au-
gust 2001 was justified under the law of cotenancy, which provides
that a cotenant has a right to explore, drill, and produce minerals from
the common estate without consent from any other cotenant, subject
only to a duty to account for the value of any minerals taken, less the
reasonable costs of production and marketing.?*® Because the
Rutherfords were lessors under the Baker Lease, the Rutherfords’
mineral interest subject to the Leases reverted back to them, and
therefore they also were cotenants in the Baker Property and had the
right to engage in drilling operations thereon.?**
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C. XTO Energy Inc. v. Pennebaker?>

In this case, the Amarillo court of appeals overruled the district
court’s ruling that a lease had terminated for failure to pay royal-
ties.??6 The lease at issue was executed in 2004, covering approxi-
mately thirty-four acres, which were included within two producing
units.”?’” The lease contained the following clause regarding the pay-
ment of royalties:

If Lessee fails to timely pay royalties herein acquired; then in addi-
tion to all other rights and remedies available to Lessor, Lessor
shall, at its option, have the right to cancel and terminate this lease
as to all of the lands covered hereby by filing an affidavit of record
in Tarrant County, Texas reciting the non-payment of royalties; pro-
vided, however, Lessor shall give written notice to Lessee at the
address set forth above such intention to cancel or terminate this
lease . .

The lessor (“Pennebaker”), who had not been paid royalties on pro-
duction from three wells, brought several causes of action against the
lessee (“XTQO”) seeking a determination that the lease was void based
on XTQ’s failure to timely pay royalties.??® The court of appeals dis-
cussed the distinction between conditions and covenants and noted
that generally the promise to pay royalties was a covenant which gives
rise to the remedy of damages in the absence of the specific clause
allowing for lease termination.??® However, the royalty payment
clause at issue created a condition allowing for lease termination if
royalties were not timely paid.>®® Pennebaker presented summary
judgment evidence reflecting that he had sent correspondence to XTO
claiming that the lease had terminated for failure to pay royalties.”?
However, the record did not establish whether Pennebaker had filed
an Affidavit of Non-Payment in the county records, as required by the
specific termination language in the lease.**

In reversing the trial court’s decision that the lease had terminated
for failure to timely pay royalties, the court of appeals noted that
Texas law disfavors lease forfeiture provisions and that courts will not
declare a forfeiture unless compelled to do so by language incapable
of another construction.?** Because Pennebaker had not filed the Af-
fidavit of Non-Payment in the county records (as specifically required
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in the royalty payment clause), he had not strictly complied with all of
the requirements necessary to terminate the lease for XTO’s breach of
the condition to timely pay royalties.”>> The court noted that Pen-
nebaker was required to file the Affidavit of Non-Payment despite the
fact that doing so would have potentially subjected Pennebaker to lia-
bility for slander of title given XTO’s prior assertion that the lease
remained in effect.>*® This case further illustrates that courts disfavor
conditions which result in lease forfeiture and will require strict com-
pliance with the terms of a condition before granting the remedy of
lease termination.

D. Howell v. Aspect Resources, LLC?’

This case emphasizes the importance of pleading the proper cause
of action.®*® In dicta, the court noted that the common law duty to
release an expired lease is not available in negligence actions, while it
is available for a slander of title action.

Aspect Resources, LLC (“Aspect”) leased oil and gas interests
from V.H. Howell (“Howell”).>*° The lease terminated the following
year after Aspect failed to pay delay rentals.**® Howell alleged that
Aspect and Howell entered new leases months after the original lease
terminated.?*' Howell claimed Aspect failed to make payments under
the new leases and refused to release its prior lease, which had already
terminated.?*?

Among other causes of action, Howell sued Aspect for negli-
gence.?*® The trial court granted summary judgment in favor of As-
pect on all claims, but in particular it held that there was no duty on
which Howell could base a negligence claim.>** The court of appeals
affirmed.?*

On appeal, Howell argued that the duty on which the negligence
claim was based was the common law duty to release the expired
lease.?*® The court of appeals resolved the motion solely on the
grounds that Howell did not raise the argument early enough in the
proceedings.*’ Howell identified the common law duty to release in

235. Id. at *3.
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237. Howell v. Aspect Res., LLC, No. 09-10-00349-CV, 2011 WL 4389560 (Tex.
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his reply brief on appeal, but never in his response to Aspect’s motion
for summary judgment at trial >4

Nonetheless, the court’s dicta proves instructive to practitioners: af-
ter confirming that all lessees have a duty to release expired leases,
the court notes that if the duty is imposed within the lease, the cause
of action rests in contract, not tort.?*® The breach of the common law
duty gives rise to a slander of title cause of action, not an action in
negligence.”>® The distinction between the two causes of action is sig-
nificant because slander of title requires proof of loss of a specific sale,
a significantly higher burden than a typical negligence cause of
action,?®!

The court of appeals indicated that it was unprepared to accept the
common law duty to release the original lease as a legal duty in a
negligence cause of action absent authority that Howell could main-
tain a negligence suit for breach of a duty to release under an expired
lease.”®*> On the other hand, the court of appeals suggested that a
slander of title action would be supported by the common law duty to
release an expired lease.??

E. SM Energy Co. v. Sutton**

This case involves the construction of a lease provision relieving
lessee of all obligations related to any released acreage or interest
where an overriding royalty interest (“ORRI”) existed on an entire
lease but was extinguished as to the acreage included in a partial
release.?>®

In 1966, Sutton Producing Corporation took a lease on 40,000 acres
from Briscoe Ranch, Inc., which included a provision allowing Sutton
to release any part or all of the leased premises or any mineral or
horizon thereunder and thereby be relieved of all obligations as to the
released acreage or interest.>>® Sutton subsequently assigned the lease
reserving an overriding royalty interest of 5.46875%.25" The assign-
ment contained savings language providing that the ORRI would ap-
ply (1) to any amendments, extensions, or renewals; (2) to the lease or
any part of it; or (3) to a new lease taken within twelve months after
termination of the original lease.?®® Crimson Energy Company took

248. Id. at *5-6.

249. Id. at *S,

250. Id.

251. See id.

252. Id. at *6.

253. Id. at *5.

254. SM Energy Co. v. Sutton, 376 S.W.3d 787 (Tex. App.—San Antonio 2012, pet.
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an assignment of the lease and subsequently executed a partial release
of 22,000 acres back to Briscoe Ranch.>*® Over one year later, Briscoe
Ranch executed new leases to Crimson covering the same 22,000
acres.?®® Through multiple conveyances, these leases were ultimately
assigned to SM Energy.”' Realizing in 2009 that they had not been
paid any ORRI covering the 22,000 acres since the 2001 leases, Sutton
sued to quiet title and for unpaid royalties.?5?

The principal issue in the case was whether the partial release of the
22,000 acres with new leases executed over one year later effectively
extinguished Sutton’s ORRI as to the 22,000 acres.?*®> Sutton argued
that the savings language in the original ORRI assignment applied
and that the one-year period never began to run because the original
lease remained in effect as to the 18,000 acres that was never re-
leased.?®* The court construed the original 1966 lease and held that
since it allowed a partial release with relief from any corresponding
obligations as to the released acreage, Sutton’s ORRI had been effec-
tively washed out by the partial release of 22,000 acres.?> The court
noted that the ORRI savings provision did not expressly apply to par-
tial releases and that it was Sutton’s burden to include an express pro-
vision in its ORRI instrument to save their ORRI from being washed
out by a partial termination that the lease expressly contemplated.?%®

V. Disputes REGARDING INDUSTRY CONTRACTS: REEDER V.
Woop County ENERGY, LLC?%7

In another significant decision affecting the exploration and produc-
tion business, the Texas Supreme Court addressed the scope of the
exculpatory clause in a 1989 American Association of Professional
Landmen (“APPL”) model form joint operating agreement
(“JOA™).*® The exculpatory clause at issue contained standard lan-
guage exempting the operator from liability for its activities except in
the case of gross negligence or willful misconduct.?®® But because pre-
vious Texas cases had held that such an exculpatory clause did not
absolve the operator of liability to non-operating working interest
owners for breaches of the JOA other than those related to opera-

259. Id. at 788-89.
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tions, the Court directly addressed whether such a limitation was justi-
fied by the JOA language.?”°

The case involved two overlapping oil producing units in Wood
County, Texas—the approximately 1,900-acre Harris Sand Unit and
the 313-acre Sub-Clarksville Unit covering a shallower formation
within the parameters of the Harris Sand Unit.?’”! David Fry, through
his company Dekrfour, Inc., bought working interests in the Sub-
Clarksville Unit.?”? He also conveyed interests in the Harris Sand
Unit and entered into a Mutual Agreement and subsequent JOA with
Secondary Oil Corporation describing the parties’ various rights and
responsibilities with respect to future production from the Harris Sand
Unit and Sub-Clarksville Unit.?”® Dekrfour conveyed an 85% work-
ing interest to Secondary and transferred a 10% carried working inter-
est to Nelson Operating, another of David Fry’s entities.?’* Wendell
Reeder acquired an interest in the Harris Sand Unit wells from Secon-
dary and became operator of those wells by filing a P-4 form with the
Railroad Commission.?’”> Reeder then formed Wood County Oil &
Gas, Ltd. with James Wade owning 45%, Hattie Scherbach owning
10%, and Reeder owning 45%.%"¢

As production declined in the Harris Sand Unit wells, Reeder al-
leged that he wanted to conduct testing, as was then required by the
Railroad Commission, and reworking operations on four wells, but
when he sought funding from Wood County, Wade as president of the
limited partnership declined to invest any additional funds.?’”” Reeder
alleged that because those repairs were not made, the Railroad Com-
mission severed the unit and suspended the right to market produc-
tion.?’® Ultimately the Harris Sand Unit was dissolved and the
underlying leases were lost for failing to maintain production in pay-
ing quantities.?’”? Reeder sued Dekrfour, Nelson Operating, and other
working interest owners claiming to have the exclusive right of posses-
sion of the wellbores for oil production.?®® The defendants filed coun-
terclaims against Reeder alleging, among other things, that he failed
to maintain production in paying quantities as required by the JOA.?!
Wood County filed cross claims against Reeder as well.?*?
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The JOA between the parties contained an exculpatory clause
modeled after the 1989 AAPL Model Form JOA:

Operator shall conduct its activities under this agreement as a rea-
sonable prudent operator, in a good and workmanlike manner, with
due diligence and in accordance with good oilfield practice, but in
no event shall it have any liability as Operator to the other parties
for losses sustained or liabilities incurred excegt such as may result
from gross negligence or willful misconduct.®

The trial court submitted gross negligence and willful misconduct in-
structions in the jury charge as to the breach of contract claims based
on the language of the JOA’s exculpatory clause.®® The jury found
that Reeder had breached his duty as operator by failing to maintain
production in paying quantities.”® The trial court entered a take
nothing judgment as to Reeder’s claims and awarded damages to
Dekrfour and the other non-operating working interest parties.?®¢
Relying upon a series of cases principally construing language from
the 1977 or 1982 AAPL Model Form JOAs, the Twelfth District Court
of Appeals held that failure to maintain production in paying quanti-
ties did not constitute “operations” under the parties’ JOA and thus it
was not subject to the gross negligence and willful misconduct stan-
dard of the exculpatory provision.?®” The 1977 and 1982 JOA lan-
guage in the exculpatory clause provided that an operator “shall
conduct all such operations in a good and workmanlike manner.”?58
The JOA in this case, patterned on the 1989 model form, used the
language referring to “[operator’s] activities under this agreement” in-
stead of “all such operations” as in the 1977 and 1982 model forms.?*
The Texas Supreme Court concluded that the language change in the
model forms was significant and effectively broadened the exculpa-
tory clause’s protection of operators.?®*® The Court noted that the
modifier “such” in the earlier model forms referred to operations
under the JOA, while the deletion of that term in favor of the terms
“its activities” evidenced an intention to include actions under the
JOA beyond operations.?' Accordingly, the Court held that the
proper standard under the 1989 model form language exempted oper-
ators from liability for activities, including breach of contract, unless
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the liability-creating activities we conducted with gross negligence or
willful misconduct.?*?

While the Court found that the jury was properly instructed, the
Court disagreed that the record contained legally sufficient evidence
to support liability under the gross negligence or willful misconduct
standard.?? The non-operating parties argued that evidence sufficient
to uphold the jury award included Reeder’s alleged inattentiveness
and absence from the well sites, his failure to file forms with the Rail-
road Commission, his failure to perform fluid tests as required by the
Commission, and the cessation of production on the wells.?** In con-
cluding that the record failed to support a finding of gross negligence
or willful misconduct, the Court noted that (1) the JOA forbade
Reeder from undertaking any action expected to cost more than
$5,000 except for emergencies, (2) the required repairs would cost
well in excess of $5,000, (3) Reeder’s partners refused his request for
funding, and (4) Reeder testified that he contributed $154,000 of his
personal funds to try to bring the wells into compliance.?®®

After Reeder, a non-operating working interest owner subject to
1989 model form exculpatory language now must show more than a
mere breach of the JOA, but it must instead demonstrate a breach
“attended by gross negligence and willful misconduct.”??¢

V1. Dispures BETWEEN INTEREST OWNERS
A. Shell Oil Co. v. Ross®”’

In this case, the Texas Supreme Court addressed the issue of
whether or not a party could claim fraudulent concealment or the dis-
covery rule to toll limitations based on a claim for underpayment of
royalties.”®® Shell originally leased certain acreage from the Reusses
(the “Reuss Lease™), which portions were subsequently divided be-
tween two pooled units—the Houston Unit and Lasater Unit.>*® Shell
drilled two producing wells covered by the Reuss Lease (“Lease
Wells”), and both Units contained producing wells (land not covered
by the Reuss Lease) (“Unit Wells”).’°° Royalties were paid to the
Reusses on both the Lease Wells and the Unit Wells based on s of the
amount realized by Shell (the Reuss Lease was subsequently adminis-
tered by Ralph Louis Ross).>*® Under the pooling agreement, Shell
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was required to split the royalty payment between the Rosses and the
State of Texas for Unit Wells.>*? The Reuss Lease required Shell to
pay based on “third-party sale prices”; however, Shell instead paid an
“arbitrary price” for the Lease Wells from 1994 to 19973 The
Rosses sued Shell in 2002, alleging that the fraudulent concealment
doctrine tolled the statute of limitations and therefore they could re-
cover for breach of contract, fraud, and unjust enrichment based on
underpayment of royalties. 3%

The trial court ruled that Shell breached the lease, as a matter of
law, by using the weighted price rather than the third-party sale price
as required by the lease.’® The court of appeals affirmed the trial
court’s holding that the fraudulent concealment doctrine tolled the
statute of limitations and that the Rosses could recover from Shell’s
knowing underpayment of royalties.>*® Shell appealed.>’

The Texas Supreme Court recognized two possible doctrines on
which the Rosses could recover: fraudulent concealment and the dis-
covery rule3%® In taking up the fraudulent concealment issue, the
Court recognized that the statute of limitations would only be tolled
until “the fraud is discovered or could have been discovered with rea-
sonable diligence.”3% If readily accessible and publicly available in-
formation could reveal wrongdoing before the limitations period has
run, then the fraudulent concealment doctrine cannot be used.?'° Al-
though Shell underpaid the Rosses for years, the record indicated that
there were factors the Rosses should have been aware and cognizant
of to put them on notice of underpayment.®* The court held that the
seemingly large difference in royalty payments between the Unit
Wells and the Lease Wells should have been one indication that un-
derpayment had occurred.®? Additionally, the discrepancy between
the payment the Rosses and the State of Texas were receiving on the
Unit Wells should have been a second indication of underpayment be-
cause they both should have been receiving the same payment.'?
This information was publicly available and readily accessible in the
GLO records or in the El Paso Permian Basin Index and therefore, as
a matter of law, the Rosses did not use reasonable diligence.*'* Ac-
cordingly, the Court reversed the appellate court and held that the
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fraudulent concealment doctrine, and for the same reasons above, the
discovery rule, did not toll the statute of limitations and the Rosses’
claims were barred by limitations.>'*

B. Sundance Minerals, L.P. v. Moore31¢

In this case, the court of appeals answered a commonly litigated
issue—what type of royalty was reserved in a specific deed?*'? A con-
veyance of real property was made by the Holders to the Armstrongs
as to 515 acres while reserving “an undivided and non-participating
one-half interest in the oil, gas, and other mineral rights.”*'® The
Holders further articulated this reservation by including language that
they “shall be entitled to one-half of the usual one-eighth royalty re-
ceived for such [sic] oil, gas and other minerals produced from said
land.”*'® The Armstrongs subsequently sold their interest to Sun-
dance Minerals (“Sundance”), which leased the land to Quicksilver
Resources for a s royalty.3?°

Sundance sued the Holders claiming that the initial mineral royalty
reservation by the Holders was a fixed non-participating royalty inter-
est of an overall s (being % of '4).3*' The Holders counterclaimed
with their interpretation that they were entitled to !4 of whatever roy-
alty was collected by Sundance in the oil and gas lease.®”? The trial
court granted summary judgment for the Holders, and Sundance
appealed.®?

The court of appeals focused on the idea that this issue related to a
“fractional royalty” and cited Range Resources Corp. v. Bradshaw>**
to point out that “[a] ‘fractional royalty’ interest entitles the owner to
the specified fractional amount stated in the deed of oil, gas, or other
minerals produced from the land and remains constant regardless of
the amount of royalty contained in a subsequently-negotiated oil and
gas lease.”®?> The court reasoned that the Holders’ intent to reserve
“one half of the usual one eighth” royalty does not dictate that they
intended to limit their royalty to a s fixed royalty.>*® Instead, the
court looked at the entire document and determined that the Holders
intended to reserve a !4 royalty interest of whatever royalty was nego-
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tiated in any future oil and gas lease.®’ Accordingly, the court af-
firmed the trial court’s summary judgment ruling for the Holders.*?®

C. Neidert v. Collier®?

Neidert states that a properly executed settlement and release can
cure a void transfer of oil and gas interests, even if the transfer should
not have been entered into initially.

In this case, a family’s oil and gas interests were divided among a
mother; her daughter, Jeanne Alice; Jeanne Alice’s husband, Robert;
and trusts for their three children: Neidert, Collier, and Searls.>** By
power of attorney, Robert transferred all oil and gas interests owned
by his mother-in-law to Jeanne Alice.>*! Ultimately through convey-
ances and wills, the rest of the oil and gas interests were conveyed to
Jeanne Alice, except the amounts in the trusts for Neidert, Collier,
and Searls.**? When Jeanne Alice died, her will bequeathed all of her
oil and gas interests to Collier and Searls.*** On May 14, 2004, and
December 23, 2005, respectively, Collier, Searls and Neidert executed
two “Settlement and Release” agreements by which Neidert released
all of her claims against Robert’s estate, Jeanne Alice’s estate, and all
of her claims to oil and gas properties other than the interests in her
trust.>** Subsequently, Neidert claimed that Robert’s transfers of oil
and gas interests under power of attorney were void and could not be
cured by execution of the settlement and release agreements.>*®

Without addressing whether a power of attorney can convey oil and
gas interests, the court of appeals held that the two “Settlement and
Release” agreements were effective and that Neidert had released all
of her interest in the subject oil and gas properties.®*® The court held
that a release is a contract.*” If the release is unambiguous and if it
mentions the claims released, the parties are bound by their intentions
as expressed in the release3

This case confirms that regardless of whether or not oil and gas in-
terests are improperly conveyed, a properly executed settlement and
release operates to release any claim to those interests.

327. Id.

328. Id. at 512-13.

329. Neidert v. Collier, No. 11-10-00007-CV, 2011 WL 4526869 (Tex. App.—
Eastland Sept. 29, 2011, no pet. h.) (mem. op.).

330. Id. at *1.

331. Id.

332. Id.

333. Id.

334. Id. at *2,

335. 1d.

336. Id. at *4-6.

337. Id. at *4.

338. 1d.



2013] TEXAS OIL AND GAS CASE LAW UPDATE 607

D. Backhus v. Wisnoski®3®

This case involves whether a partition in real property, authorized
under a will, was valid on all remaindermen.**® The court of appeals
affirmed the trial court’s decision, holding that (1) the partition was
invalid because the life tenants had purported to partition fee simple
title, which would have prejudiced the remaindermen’s right to fee
simple title in the whole property after the last life tenant died and (2)
the will did not authorize the partition to be binding on the remain-
dermen.*! The court held that a life tenant cannot grant more rights
than they would otherwise possess under a will.**2

The court reformed the partition as follows:

1. The life tenants were authorized under the will to grant each
other the exclusive right to execute oil, gas, and mineral leases in
their respective portions of the property, and were authorized to
specify a minimum required royalty. However, that grant could
not be binding on the remaindermen. The court affirmed the
trial court’s deletion of language which would have bound the
remaindermen.**?

2. The court authorized the life tenants to exclude the right to re-
tain payments from oil, gas, and mineral leases from their parti-
tion, because they were permitted to grant each other less rights
than they would otherwise be permitted under the will. The
court modified the partition accordingly.®**

According to this case, a life tenant in real property may execute an
oil and gas lease and may receive bonus payments and delay rentals
for that lease; however, this grant cannot be binding on the remain-
dermen under the will after the life tenant has died.

339. Backhus v. Wisnoski, No. 14-09-00924-CV, 2011 WL 6396497 (Tex. App.—
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