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I. INTRODUCTION

In the abstract, the site-specific ability to issue conditional ap-
provals offers local governments the flexible option of permitting a
development proposal while simultaneously requiring the appli-
cant to offset the project's external impacts.' However, the U.S.
Supreme Court curtailed the exercise of this option in Nollan v.

* Associate Professor of Law, Texas Wesleyan University School of Law. Thank you
to J.B. Ruhl and the participants in the April 23, 2010 conference at Florida State Universi-
ty College of Law for their guidance. Further, thank you to Mark Fenster, Keith Hirokawa,
John Martinez, Jessica Owley, Andrew Schwartz, and Laura Underkuffler for providing
insightful comments on earlier drafts. Finally, thank you for the observations provided by
those researchers operating under National Oceanic and Atmospheric Administration
award number NA100AR4170078.

1. See Mark Fenster, Takings Formalism and Regulatory Formulas: Exactions and
the Consequences of Clarity, 92 CAL. L. REV. 609, 615 (2004) [hereinafter Takings Formal-
ism] ("[I]ndividualized ... exactions constitute a flexible, open-ended set of conditions that
serve regulatory and persuasive functions by offering both to internalize at least some of the
external costs of development and to make a proposed land use either sufficiently attractive
or minimally unattractive to decision makers and the voting public."). For purposes of this
Article, the term "approvals" encompasses successful applications for zoning modifications,
subdivision, variances, construction permits, and the like.
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California Coastal Commission2 and Dolan v. City of Tigard3 by
establishing a constitutional takings framework unique to exaction
disputes. This exaction takings construct has challenged legal
scholars on several fronts for the better part of the past two
decades.4 For one, Nollan and Dolan place a far greater burden
on the government in justifying exactions it attaches to a develop-
ment approval than it has placed on the government in justifying
the underlying regulations by which such approval could be
withheld. Moreover, there remain a series of unanswered ques-
tions regarding the scope and reach of exaction takings scrutiny
that plague the development of a coherent body of law upon which
both landowners and regulators can comfortably rely. This Article
explores whether these problems are augmented where the exac-
tion takings construct that is ordinarily applied when an exaction
is imposed is also applicable at the point in time when an exaction
is merely proposed.

This temporal issue has received little judicial treatment to
date. Indeed, when a Florida appellate court recently faced the
question in Koontz v. St. John's River Management District,5 it had
only the cursory analysis of two lower court opinions out of Arkan-
saS6 and a dissent from the denial of certiorari at the U.S. Su-
preme Court7 on which to rely. In Koontz, a permit applicant
sought to develop protected wetlands.8 While the regulating body
could have exercised its authority to deny this request, it instead
identified several possible exactions that, if accepted by the appli-
cant, could allow for the development to proceed.9 The applicant,
however, refused these proposals, and the government ultimately

2. 483 U.S. 825 (1987).
3. 512 U.S. 374 (1994).
4. For a general sampling of this scholarship, see Vicki Been, "Exit" as a Constraint

on Land Use Exactions: Rethinking the Unconstitutional Conditions Doctrine, 91 COLUM. L.
REV. 473 (1991); David A. Dana, Land Use Regulation in an Age of Heightened Scrutiny, 75
N.C. L. REV. 1243 (1997); Lee Anne Fennell, Hard Bargains and Real Steals: Land Use
Exactions Revisited, 86 IowA L. REV. 1 (2000); Fenster, Takings Formalism, supra note 1;
Mark Fenster, Regulating Land Use in a Constitutional Shadow: The Institutional Contexts
of Exactions, 58 HASTINGS L.J. 729 (2007) [hereinafter Constitutional Shadow]; Mark
Fenster, The Stubborn Incoherence of Regulatory Takings, 28 STAN. ENVTL. L.J. 525 (2009)
[hereinafter Stubborn Incoherence); Timothy M. Mulvaney, The Remnants of Exaction
Takings, 33 ENVIRONS ENVTL. L. & POL'Y J. 189 (2010).

5. Koontz v. St. Johns River Water Mgmt. Dist. (Koontz IV), 5 So. 3d 8 (Fla. 5th DCA
2009).

6. See William J. Jones Ins. Trust v. City of Fort Smith, 731 F. Supp. 912 (W.D. Ark.
1990); Goss v. City of Little Rock, 151 F.3d 861 (8th Cir. 1998).

7. See Lambert v. City & Cnty. of S.F., 120 S. Ct. 1549 (2000) (Scalia, J., Kennedy, J.,
& Thomas, J., dissenting from the denial of certiorari).

8. Koontz IV 5 So. 3d at 9-10.
9. Id. (citing St. Johns River Water Mgmt. Dist v. Koontz (Koontz II), 861 So. 2d

1267, 1269 (Fla. 5th DCA 2003)).
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denied the development request outright. 0 At the appellate level,
the developer prevailed on the rather unusual theory that the gov-
ernment had proposed exactions that amounted to an unconstitu-
tional taking for which compensation is due."

In an effort to situate the discussion of this proposed-versus-
imposed inquiry, Part II analyzes the contours of property's
multiple dimensions-broadly labeled by one scholar as theory,
space, stringency, and time' 2-as they arise in exaction takings
contests. It suggests that issues of temporality stand as the most
perplexing, unsettled, and multi-faceted of these dimensions.13
Nearly all takings disputes implicitly involve the temporal ques-
tion of whether, and the extent to which, property interests may be
refined in light of social, political, economic, scientific, or techno-
logical developments.14 Yet deducing property's temporal charac-
teristics also plays an important role in at least two other contexts
that are particularly relevant to the realm of exactions. First, it
establishes the relevance of the varying levels of delay between a
regulatory action and the external impact that regulation is in-
tended to cure.15 Second, it defines the point in time-be it upon
the proposition or imposition of regulatory action-when property's
other dimensions attach as to any particular takings claimant.
While the former will be addressed in a forthcoming project, this
Article focuses on the latter.

Part III starts with an examination of the limited judicial
treatment on the question of whether claimants should be entitled
to takings relief based upon the mere proposition of an exaction.
The Part then moves beyond the surface analysis in the few re-
ported decisions addressing this issue by identifying and exploring
the competing normative justifications underlying it. It offers three

10. Id. at 10 (citing Koontz II, 861 So. 2d at 1269).
11. Id. at 8-12 (affirming the trial court decision finding a taking). The matter is now

pending before the Florida Supreme Court. See St. Johns River Water Mgmt. Dist. v.
Koontz, 15 So. 3d 581 (Fla. 2009) (granting certiorari).

12. See LAURA S. UNDERKUFFLER, THE IDEA OF PROPERTY: ITS MEANING AND POWER
15-33 (2003); Laura S. Underkuffler-Freund, Takings and the Nature of Property, 9 CAN.
J.L. & JURISPRUDENCE 161, 169-82 (1996).

13. See infra notes 35-60 and accompanying text.
14. Compare Stop the Beach Renourishment, Inc. v. Fla. Dept. of Envtl. Prot., 130 S.

Ct. 2592, 2610 (2010) (plurality opinion) (suggesting that a judicial change in the common
law could amount to an unconstitutional taking even if that change is predictable), with
Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1069-70 (1992) (Stevens, J. dissenting) ("[Olur
ongoing self-education produces similar changes in the rights of property owners: New
appreciation of the significance of endangered species; the importance of wetlands; and the
vulnerability of coastal lands, shapes our evolving understandings of property rights."
(citations omitted)). For an assessment of this aspect of temporality in a recent article, see
Timothy M. Mulvaney, The New Judicial Takings Construct, 120 YALE L.J. ONLINE 247
(2011), available at http://www.yalelawjournal.org/images/pdfs/946.pdf.

15. See Timothy M. Mulvaney, Address at Albany Law School, Northeast Regional
Scholarship Workshop, Time and Exactions (Feb. 5, 2011).
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reasons to suggest that only upon the imposition of an exaction
should the existing exaction takings construct attach as to any in-
dividual permit applicant. First, where a proposed exaction is re-
fused or withdrawn, no property has been taken. 6 Second, judicial
speculation on the substantive worth of hypothetical exactions
suggests such matters are not suitable for review.'7 Third, burden-
ing governmental entities with possible takings liability for state-
ments made during pre-decisional negotiation sessions places a
chilling effect on regulator-landowner coordination. 8

Part IV contends that validating the proposed exactions theory,
as select lower courts have done, constrains governmental entities'
use of exactions as a tool responsive to the impacts associated with
the topic of this journal volume: sea level rise. Described as a
"slow-motion flood,"'9 rising waters are gradually inundating low-
lying lands and eroding beaches, such that the increased storm
surge associated therewith poses major public safety and environ-
mental risks.2o Theoretically, exactions could, at least in part,
counter these impacts. However, subjecting exactions that are
merely proposed to takings suits could depress cooperation be-
tween regulators and landowners. This, in turn, could forestall the
development of new, creative, collaborative solutions to a complex
phenomenon that both parties still do not fully understand.

The Article concludes in Part V that uncertainty remains with
respect to the temporal issue of whether the exaction takings con-
struct attaches at the moment an exaction is merely proposed.
This uncertainty is hindering the ultimate employment of exac-

16. See infra notes 132 to 136 and accompanying text.
17. See infra notes 137 to 149 and accompanying text.
18. See infra notes 150 to 156 and accompanying text.
19. Josh Harkinson, Buh Bye East Coast Beaches: Which Part of the Atlantic Coast

Will Be Swallowed By the Sea?, MOTHER JONES (Apr. 27, 2010, 2:00 PM) (quoting James
Titus, EPA Project Manager for Sea Level Rise), http://motherjones.comlenvironment/
2010/04/climate-desk-sea-level-rise-epa.

20. See, e.g., Donald Scavia et al., Climate Change Impacts on U.S. Coastal and
Marine Ecosystems, 25 ESTUARIES 149, 152-53 (2002); U.S. CLIMATE CHANGE SCI. PROGRAM,
COASTAL SENSITIVITY TO SEA LEVEL RISE: A FoCus ON THE MID-ATLANTIC REGION 2 (2009),
available at http://epa.gov/climatechange/effects/coastal/sap4-1.html; J.G. TITUS, ET AL, EPA
430R07004, BACKGROUND DOCUMENTS SUPPORTING CLIMATE CHANGE SCIENCE PROGRAM
SYNTHESIS AND ASSESSMENT PRODUCT 4.1: COASTAL ELEVATIONS AND SENSITIVITY TO SEA
LEVEL RISE i (J.G. Titus & E.M. Strange, eds. 2008), available at http://epa.gov/
cimatechangeeffects/coastal/background.html; Climate Change 2007: A Synthesis Report,
IPCC, http://www.ipcc.ch/publicationsand datalar4/syr/en/spms3.html; JAMES G. TITUS &
vIJAY K. NARAYANAN, EPA 230-R-95-008, THE PROBABILITY OF SEA LEVEL RISE (1995),
available at http://epa.gov/climatechange/effects/coastallslrmaps-probability.html; Robert J.
Nicholls et al., Coastal Systems and Low-Lying Areas, in INTERGOVERNMENTAL PANEL ON
CLIMATE CHANGE, CLIMATE CHANGE 2007: IMPACTS, ADAPTATION AND VULNERABILITY 315,
317-356 (Martin Perry et al. eds., 2007); E. ROBERT THIELER & ERIKA S. HAMMER-KLOSE,
U.S. GEOLOGICAL SURVEY, OPEN-FILE REPORT 00-179, NATIONAL ASSESSMENT OF COASTAL
vULNERABILITY TO FUTURE SEA-LEVEL RISE: PRELIMINARY RESULTS FOR THE U.S. GULF OF
MEXICO COAST (2006), available at http://pubs.usgs.gov/ofl2000/ofOO-179/index.html.
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tions as a component of local government land use controls. This
Article solicits the judiciary to provide explicit, reasoned guidance
respecting the content of the temporal characteristics of property
in exaction takings law. Until then, the discretionary governmen-
tal power to condition development approvals-particularly as a
tool to adapt to sea level rise-will continue to raise indeterminate
and unnecessary takings liability risks.

II. TEMPORALITY IN EXACTION TAKINGS LAW

This Part first suggests that the U.S. Supreme Court's exaction
takings jurisprudence provides little explicit examination of the
property interest at stake. It then explores the underlying content
of this property interest through the lens of property's multi-
dimensional features. It deduces that issues of temporality stand
as the most complicated and unsettled of these features.

A. Pricis on Nollan and Dolan

In Nollan, the state did not meet its burden of proving that a
condition requiring a beach access pathway bore an "essential
nexus" to the impacts caused by the development. 21 Dolan added
an additional requirement to Nollan's nexus test in compelling a
town to prove that the cost of dedicating a strip of land for flood
control and a public bicycle path was "rough[1y] proportion[ate]" to
the benefits the strip would provide to the public in offsetting
flooding and traffic resulting from the development. 22 Yet while the
legal validity of any takings claims depends "upon what [one] con-
sider[s] property, as a substantive matter, to be[,]" 23 neither deci-
sion proved a beacon of clarity on this score.

The impacts occasioned by the proposed development in Nollan
included blocking (1) the public's view of the ocean and (2) "the
public's sense that it may have physical access to the beach" sea-
ward of Nollan's house.24 The Court concurrently implied that the
property interest at stake was an absolute right to prohibit per-

21. Nollan v. Cal. Coastal Comm'n, 483 U.S. 825, 828, 837 (1987).
22. Dolan v. City of Tigard, 512 U.S. 374, 391 (1994) (holding that "the city must

make some sort of individualized determination" regarding the quantitative nature of the

condition).
23. See UNDERKUFFLER, supra note 12, at 18. See also Underkuffler-Freund, supra

note 12, at 165 ("Until we know what the property [interest] at stake is, it is impossible to

evaluate whether it has been taken, or whether compensation for its loss should be paid.").

24. Nollan, 483 U.S. at 865 (Blackmun, J., dissenting). But see C.B. MACPHERSON,
PROPERTY: MAINSTREAM AND CRITICAL POSITIONS 201 (1978) (suggesting, pre-Nollan, that

the right to exclude others is no more the essence of property than the right not to be

excluded).
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manent access by others;25 a right to prohibit temporary access by
others;26 a right to build on one's property;27 and a right to other-
wise use one's property.28 Therefore, the Court identified the par-
ticularized property interest at stake in a variety of incompatible
ways. Nonetheless, the Court proceeded to hold that, by failing to
exhibit the required "essential nexus" between the end advanced
by the exaction and any justification offered for requiring a devel-
opment permit in the first place, the government "took" the prop-
erty interest at issue-whatever that property interest was.2 9

Seven years after Nollan, the Dolan majority simultaneously
avowed that the property interest at stake involved the right to
use of the entire property;30 the right to use the regulated portions
of the property;3 and the right to exclude others from the regulat-
ed portions of the property.32 After what one scholar referred to as
this "superficial glOSS" 3 3 over determining what constituted the al-
legedly taken property interest, the Court proceeded to focus on
the takings question and remanded for consideration under the
newly-established proportionality test.34

B. Characteristics of the Property Interest at Stake in
Exaction Takings Disputes

The failings of Nollan and Dolan can be illuminated with the
assistance of a model espoused by Laura Underkuffler. Underkuf-
fler asserts that property consists of four dimensions: theory,

25. See Nollan, 483 U.S. at 831 ("an easement across their beachfront available to the
public on a permanent basis. . .').

26. Id. at 832 ("a ... continuous right to pass to and fro, so that the real property may
continuously be traversed, even though no particular individual is permitted to station
himself permanently upon the premises") (footnote omitted).

27. Id. at 833 n.2.
28. Id. at 834 (quoting Agins v. Tiburon, 447 U.S. 255, 260 (1980)).
29. See id. at 841-42.
30. Dolan v. City of Tigard, 512 U.S. 374, 400 (1994).
31. Id. at 389-90.
32. Id. at 393.
33. See UNDERKUFFLER, supra note 12, at 154.
34. Dolan, 512 U.S. at 396. On remand, even after the city no longer was asking for a

dedication of property but rather only an easement, an Oregon trial court concluded that the
city could not meet its burden under the "rough proportionality" test. The parties ultimately
resolved the matter via settlement, with the city agreeing to pay Dolan nearly $1.5 million
for the relevant strip of property. Randall T. Shephard, Takings Law: Do We Really Want
More Judicial Intervention in State Land Use Regulation?, 1 GEO. J.L. & PUB. POL'Y 99, 102
n.22 (2002) (citing City of Tigard Will Pay Dolans $ 1.5 Million in Bikepath 'Takings" Case,
BUS. WIRE, Nov. 21, 1997); Richard Duane Faus, Exactions, Impacts Fees, and
Dedications-Local Government Responses to Nollan/Dolan Takings Law Issues, 29 STETSON
L. REV. 675, 676-77 (2000); Samuel H. Weissbard & Camellia K Schuk, Taking Issue with
Taking by Regulation, COM. INVESTMENT REAL ESTATE (Nov. - Dec. 1998), available at
http://www.ccim.com/cire-magazine/articles/taking-issue-taking-regulation; Dolan v. Tigard:
Owner Gets $1.4 Million From City--at Last!, REALTOR MAG., (July 1, 1998), available at
http://www.realtor.org/archives/lawyoujull998b.
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ways maintained the authority to deny the permitl39 and the iden-
tified proposed exaction was never imposed.140

Assuming the government did have the authority to deny the
permit application outright, is a court to review all of the listed
government-proposed exactions and declare that, say, the self-
proposed offer by the applicant (for example, in Koontz, the self-
proposed conservation restriction,141 or, in Lambert, the self-
proposed $100,000 impact fee' 42) was "enough" and the others are
invalid?143 This would mark an unprecedented and ceaseless judi-
cial intrusion into what are traditionally considered substantive
local land use control issues.144

Ordinarily, the validity of the governmental action is a precon-
dition to any successful regulatory takings claim.45 Moreover, suc-
cessful takings claims ordinarily arise only where the economic
impact of that valid regulatory act is significant. Yet Nollan and
Dolan admittedly-and rather peculiarly-authorize courts to as-
sess the validity of an exaction and to find takings in instances
where the economic impact of the exaction is quite modest.146 But

139. In other words, the approval was "not part of [the applicant's] title to begin with."
Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 (1992) (footnote omitted).

140. If there were no such concern of an external impact, then the substantive validity
of any government action prohibiting development could be called into question as
erroneous and violative of the applicant's due process rights. See Lingle, 544 U.S. at 542. If
there were a concern of an external impact but the government chose not to consider an
exaction to offset it, current exaction takings law seemingly places no limits on such gov-
ernmental inaction, despite the ill-effects suffered by the neighbors and nearby residents of
the development site. See Timothy M. Mulvaney, Address at Gonzaga Univ. Sch. of Law,
Faculty Seminar, Where the Wild Things Aren't: Transposing Exaction Takings (Sept. 30,
2010).

141. Koontz IV, 5 So. 3d 8, 10 (Fla. 5th DCA 2009).
142. Lambert v. City & Cnty. of San Francisco, 67 Cal. Rptr. 2d 562, 570 (Cal. Ct. App.

1997) (Strankman, J., dissenting).
143. See Koontz IV, 5 So. 3d at 12 and n.5 (affirming a trial court conclusion that a

conservation restriction self-proposed by the applicant was "enough" mitigation for the
wetlands destruction associated with the applicant's development proposal, such that the
exactions proposed by the government necessarily amounted to an exaction taking).

144. See Schwartz, supra note 55, at 7 (suggesting that judicial acceptance of a theory
of proposed exaction takings "could serve as a potent weapon for developers" by requiring
courts to "subject all manner of permit denials to heightened scrutiny").

145. See, e.g., Goldblatt v. Town of Hempstead, 369 U.S. 590, 592-94 (1962). See also
Schwartz, supra note 55, at 1 ("Like other forms of social and economic regulation, land use
regulation has traditionally enjoyed a presumption of validity.").

146. It is true that tension continues to exist in delineating due process and takings
analyses in the exactions context. In Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, a
unanimous 2005 opinion, the U.S. Supreme Court rejected a previously espoused takings
test that probed into the validity of the government action, suggesting that such tests
instead sound in due process. Id. at 540-43. The Lingle Court confirmed that regulatory
takings inquiries center on the economic impact that a governmental action has upon an
individual's property value. Id. at 538-40. The exaction takings tests of Nollan and Dolan
seemingly required application of the very substantive analysis rejected in Lingle because
exactions that result in takings are invalid in the sense that they violate the means-ends
nexus and proportionality threshold. Nevertheless, Lingle perplexingly preserved Nollan
and Dolan's tests in the "special context" of exactions. Id. at 538, 548.
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even with the peculiar inquiry into the substantive validity of ex-
actions required by Nollan and Dolan, it is a far stretch to suggest
from this peculiarity that courts are to engage in mass speculation
in cases where no exaction is imposed and there is therefore no
economic impact that can be examined.

The Koontz facts are illustrative of this point. If the theoretical,
spatial, and stringency features of property attached at the
mere proposal of an exaction, a thorough judicial analysis in a case
like Koontz would include determining the validity of (1) the pro-
posed offsite mitigation on all of the potential offsite mitigation
sites, (2) all equivalent hypothetical mitigating measures that the
applicant conceivably otherwise could have offered, and (3) the re-
duction in the development footprint, to determine whether any of
these possibilities-if they ever were actually imposed-would
have crossed the Nollan and Dolan threshold.147 Such a multi-
layered exercise in speculation seems far outside the bounds of the
judicial branch's role.

Requiring courts to predict the exactions a permitting agency
might have chosen had it issued a conditional permit, and to as-
sess the hypothetical economic impact that those hypothetical ex-
actions might have amounted to, blurs the very distinction be-
tween the courts and the political branches. As the U.S. Supreme
Court has noted, "[a] court cannot determine whether a regulation
has gone 'too far' [so as to require the payment of just compensa-
tion] unless it knows how far the regulation goes."148 And even if
such a speculative review were proper and a court determined that
all of the reviewed exactions violate Nollan and Dolan, it seems
appropriate that the regulating entity should have the ability to
choose among the assuredly many other conditions that would be
"enough" to offset the development's external effects.149

147. While the Koontz trial court apparently focused exclusively on the government's
offsite mitigation proposition (which could occur on a number of sites), the government
agency had also presented the property owner with the options of proposing any equivalent
mitigating measure within the Basin or reducing the size of his development, which would
not have required any mitigation. Koontz IV, 5 So. 3d at 16 (Griffin, J., dissenting). The
Koontz appellate court apparently did not take issue with the trial court's failure to
undertake an analysis of each possibility. See id. at 12 n.5 (stating that "the trial court
decided as fact that the conservation easement offered by Mr. Koontz was enough and that
any more would exceed the rough proportionality threshold, whether in the form of off-site
mitigation or a greater easement dedication for conservation") (emphasis added).

148. See MacDonald, Sommer & Frates v. Yolo Cnty., 477 U.S. 340, 348 (1986) (quoting
Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922)).

149. In both William J. Jones Ins. Trust and Koontz, the court not only mandated the
issuance of a permit in light of a takings finding, but also determined the terms of that
permit. See supra notes 91 & 127 and accompanying text. But see Koontz IV, 5 So. 3d at 21
(Griffin, J., dissenting) ("Surely, even the most extreme view that conditions imposed on the
issuance of a permit constitute an 'out and out plan of extortion' would, nevertheless,
recognize that removal of the unconstitutional condition cannot mean the applicant acquires
the right to be free of any condition."). The lack of any definitive, discretionary agency
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Third, while it may be the case that the government is required
in some circumstances to pay temporary takings compensation for
the period of time during which an unconstitutional exaction con-
strains a landowner's economic use of her property,150 proposed
conditions in instances where the government could have denied
the development permit outright rarely if ever constrain a land-
owner's justified expectations regarding the property's economic
uses. Establishing a rule requiring temporary takings liability for
proposed conditions would place a momentous chilling effect on
cooperative negotiation between regulators and landowners to ad-
vance collective land use objectives. (These objectives include, for
example, promoting traffic safety and accommodation as in Wil-
liam J. Jones Insurance Trust'5 and Goss,152 assuring an adequate
housing supply as in Lambert,153 and protecting vulnerable wet-
lands as in Koontz.154)

decision on which condition(s) might or might not have been imposed can be analogized to
the longstanding tenet that a takings claim is not reviewable unless it is ripe. See, e.g.,
Palazzolo v. Rhode Island, 533 U.S. 606, 620-21 (2001) ("Under our ripeness rules a takings
claim based on a law or regulation which is alleged to go too far in burdening property
depends upon the landowner's first having followed reasonable and necessary steps to allow
regulatory agencies to exercise their full discretion. . . ."). However, in an earlier opinion in
the Koontz litigation, a Floridian appellate panel overturned the trial court's dismissal of
Koontz's takings claim by rejecting the government's ripeness defense, holding that Koontz
need not continue negotiating with the government until it approves an offer before filing a
takings claim. See Koontz III, 720 So. 2d 560, 562 (Fla. 5th DCA 1998).

150. See First English Evangelical Lutheran Church v. Cnty. of Los Angeles, 482 U.S.
304, 321 (1987) (establishing landowner's right to "compensation for the period during
which the taking was effective.").

151. William J. Jones Ins. Trust v. City of Fort Smith, 731 F. Supp. 912, 914 (W.D. Ark.
1990).

152. Goss v. City of Little Rock, 151 F.3d 861, 863 (8th Cir. 1998).
153. Lambert v. City & Cnty. of San Francisco, 67 Cal. Rptr. 2d 562, 566 (Cal. Ct. App.

1997).
154. See Koontz IV, 5 So. 3d at 10. Dissenting in Koontz, one judge stated that "filt will

be too risky for a governmental agency to make offers for conditional permit approvals or to
offer a trade of benefits out of fear that the offer might be rejected and the condition later
found to have lacked adequate nexus or proportionality." Id. at 21 (Griffin, J., dissenting). In
light of the risk identified by this dissenting judge, property owners ultimately may suffer.
Regulators might choose the risk-averse option of simply denying more permit applications,
whereby they would face only the more deferential, ad hoc balancing test of Penn Central in
any takings challenge. See Dana, supra note 4, at 1298; Mulvaney, Remnants of Exaction
Takings, supra note 4, at 214-16. In some jurisdictions, pre-construction acquiescence to a
development condition apparently does not always foreclose the possibility of the
developer-even after construction has commenced-challenging that condition as
unconstitutional. See, e.g., Sarasota Cnty. v. Taylor Woodrow Homes Ltd., 652 So. 2d 1247,
1252 (Fla. 2d DCA 1995) (holding that the property owner is entitled to apply current (1995)
constitutional law to an alleged taking which occurred in 1974 after a contractual
concession was acceded without protest); Trimen Dev. Co. v. King Cnty., 877 P.2d 187, 195
(Wash. 1994) (dismissing post-construction challenge to development impact fee on statute
of limitations grounds). But see, e.g., Wolverton Assocs. v. Official Creditors' Comm., 909
F.2d 1286, 1297 n.7 (9th Cir. 1990) (citing Cnty. of Imperial v. McDougal, 564 P.2d 14
(1977)) (holding that "enjoyment of the benefits of a conditional use permit bars a landowner
or his successor in interest from challenging any conditions that the permit requires");
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Yet if all permit application denials that followed some level of
failed negotiations were subject to the Supreme Court's exaction
takings framework based on even one exaction mentioned by the
government during those negotiations, governmental officials
would be forced into uncommunicative rejections or unconditioned
approvals of development applications when a more amenable
compromise may have been available. 155 The potential mutual ad-
vantages of growth development and resource protection emanat-
ing from the ordinarily fluid negotiating process between appli-
cants and governmental staff persons would be compromised, as
the next Part discusses in more detail.156

IV. THE IMPACT OF SUBJECTING PROPOSED EXACTIONS TO THE
EXACTION TAKINGS CONSTRUCT AT THE WATER'S EDGE

This Part considers the limitations that subjecting proposed
exactions to a Nollan and Dolan analysis could have at the water's
edge in light of the regulatory focus of this journal volume: the
phenomenon of sea level rise. While denying all discretionary de-
velopment applications in the coastal zone may be the most pru-
dent response to pending sea level rise, this is unlikely a financial-
ly and politically practical choice in many jurisdictions. 15 7 The
competing interests of growth development on one hand and
the protection of public health and environmental resources on
the other necessarily demand that regulatory bodies engage in
a balancing analysis. Therefore, though development may be
strictly prohibited in identified retreat areas in certain jurisdic-
tions, this Part assumes that some development will continue in

Rossco Holdings, Inc. v. State, 212 Cal. App. 3d 642, 660-61 (Cal. Ct. App. 1989) (landowner
corporation forfeited its inverse condemnation claim by complying with permit conditions).

155. For literature suggesting that, even where applied to imposed exactions, Nollan
and Dolan encourage such results, see, for example, Fenster, Takings Formalism, supra
note 1, at 652-65; Mulvaney, Remnants of Exaction Takings, supra note 4, at 214-15.

156. See, e.g., Fenster, Constitutional Shadow, supra note 4, at 741 (contending that
exactions "play a crucial regulatory and ideological role in bringing flexibility to an
otherwise inflexible process, ameliorating the negative consequences of controversial new
development proposals while persuading political opposition to accept them").

157. See, e.g., CSA INT'L, INC., SEA LEVEL RISE RESPONSE STRATEGY WORCESTER
COUNTY, MARYLAND 1-3, 2-7, 3-14 & 3-28 (2008), available at http://landuse.law.pace.edu/
landuse/documents/laws/reg3/WorcesterCntyMDPlanning08.pdf (noting that in Worcester
County, Maryland, only 5% of the residential parcels projected to be inundated by 2100
under the "worst case scenario" of a 1.47 meter sea level rise are in areas designated for
conservation, while the remainder is available for possible development, and suggesting
that adopting retreat "as the only response strategy ... would be improbable" in light of
short term costs, including the "massive cut in property tax revenues," and the "extremely
politically unfavorable" nature of making the "drastic decision[]" to restrict public
investment.).
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areas of accommodation that nonetheless are vulnerable to the ef-
fects of sea level rise. 158

A. Discouraging Pre-Decisional Interaction Between
Landowners and Regulators

Pre-decisional meetings between regulators and applicants are
quite common in the course of the balancing analysis in areas
where at least some development will be accommodated. Indeed, it
is difficult to conceive of a realistic development application that
would not trigger pre-decision discussions between the regulator
and the applicant. Yet subjecting an exaction to a takings chal-
lenge under Nollan and Dolan at the moment it is proposed in a
negotiating session could foreclose, for all intents and purposes,
the possibility of such a session ever taking place.

A permitting official's fear of encumbering his or her agency
with an exaction taking at the pre-decisional stage could expose
the "landowner to the treadmill effect of repeated denials without
any indication from governmental agencies of changes in [the
landowner's] proposal that would permit an economically benefi-
cial use of his property."'59 Conversely, these fears could result in
the equally socially detrimental result of the government's confer-
ring unconditional approvals-i.e., waiving its regulatory respon-
sibility-for projects with negative community impacts.160 Ironical-
ly, the very exaction system that was created to bring about an

158. Within these accommodation areas, this Part focuses on exactions that are
attached to development approvals on an ad hoc basis, as opposed to exactions mandated by
generally applicable legislation. However, to the extent legislation creates a formula or
schedule for the imposition of exactions that retains some discretionary role for regulators
in individual cases, this Part is also relevant. For a discussion of the distinction between
adjudicative and legislative exactions for takings purposes, see supra notes 50-53 and
accompanying text.

159. Estuary Props., Inc. v. Askew, 381 So. 2d 1126, 1137 (Fla. 1st DCA 1979) rev'd on
other grounds sub. nom. Graham v. Estuary Properties, Inc., 399 So. 2d 1374 (Fla. 1981).
See also UNDERKUFFLER, supra note 12, at 156; Jonathan M. Davidson et al., 'Where's

Dolan?'" Exactions Law in 1998, 30 URB. LAW. 683, 697 (1998) (suggesting Nollan and

Dolan create a "chilling effect" on local governments' use of exactions); Fenster, Takings
Formalism, supra note 1, at 665 (suggesting that, in risk-averse jurisdictions with the
political will to deny development permits outright, "the property owner is significantly
worse off than if she could bargain freely with the local government over conditions that
might win an approval").

160. These waivers predictably would confer an unfair windfall on particular property
owners at the public's expense. Third-party suits to challenge such waivers have faced
mixed results. Compare Dudek v. Umatilla Cnty., 69 P.3d 751, 758 (Or. Ct. App. 2003)
(rejecting neighbor challenge to county's waiver of road widening and improvement
requirements for fear that imposing the requirement might violate Dolan's proportionality
threshold), with McAllister v. Cal. Coastal Comm'n, 87 Cal. Rptr. 3d 365, 384 (Cal. Ct. App.
2009) (concluding that the record did not support the Coastal Commission's defense of its
issuance of a permit allowing erection of a house in an environmentally sensitive area on
the ground that failure to issue the permit would have been a compensable taking).
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outcome serving the interests of all parties would often have pre-
cisely the opposite effect. From a normative perspective, it is un-
likely that such absolutism-making final decisions on discretion-
ary permits without attempting to find a negotiated solution ame-
nable to all parties-is what a large contingency of society de-
mands of its government officials.161

B. Lost Benefits on the Coast

The lost benefits of regulator-landowner negotiations could
be particularly acute for the nation's coastlines, where municipali-
ties are in the midst of a complex effort to respond to sea level rise.
This acuteness can be attributed in part to the fact that
the potential impacts associated with coastal land use intensifica-
tion in the face of rising sea levels are particularly wide-ranging.
These impacts include, but certainly are not limited to, erosion of
beaches, heightened coastal flooding, increased public health and
safety risks, and damaged public infrastructure. 1 62 But even more
significant for exaction takings purposes than the
diversity of the impacts, this acuteness can also be attributed to
the fact that the magnitude of these impacts is quite difficult to
forecast with any precision.

The rapid and continuing development of advanced scientific
tools to predict and measure these threats makes fashioning re-
sponsive measures an exceptionally fluid exercise in coastal areas.
Exactions that have been employed in the past in an effort to re-
spond to such impacts include both retreat measures-such as set-
back provisions, conservation easements, rolling easements, and
development elevation-and defensive measures-such as shore-
line enhancement requirements, armoring (e.g., bulkheads, sea-
walls, retaining structures, revetments, dikes, tide gates, storm
surge barriers, etc.), and land surface elevation. Yet both regula-
tors and landowners are continually exploring new, creative solu-

161. See Fennell, supra note 4, at 5 (contending that both Nollan and Dolan block what
could be mutually beneficial dealings between local governments and developers); Fenster,
Takings Formalism, supra note 1, at 675-78 (same).

162. See, e.g., Patricia E. Salkin, Can You Hear Me Up There? Giving Voice to Local
Communities Imperative for Achieving Sustainability, 4 ENvTL. & ENERGY L. & POL'Y J. 256,
289 (2009); Meg Caldwell & Craig Holt Segall, No Day at the Beach: Sea Level Rise,
Ecosystem Loss, and Public Access Along the California Coast, 34 ECOLOGY L.Q. 533, 534
(2007); David Hunter & James Salzman, Negligence in the Air: The Duty of Care in Climate
Change Litigation,155 U. PA. L. REV.1741, 1763 (2007); Marc R. Poirier, A Very Clear Blue
Line: Behavioral Economics, Public Choice, Public Art and Sea Level Rise, 16 S.E. ENVTL.
L.J. 83, 85-93 (2007); James G. Titus, Does the U.S. Government Realize that the Sea is
Rising? How to Restructure Federal Programs so that Wetlands and Beaches Survive, 30
GOLDEN GATE U.L. REV. 717, 725-33 (2000); Nicholas A. Robinson, Legal Systems,
Decisionmaking, and the Science of Earth's Systems: Procedural Missing Links, 27 ECOLOGY
L.Q. 1077, 1088-89 (2001).
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tions to a natural phenomenon that they still do not fully under-
stand. It would seem quite prudent for each party to at least con-
sider and discuss any innovative remediative or restorative pro-
posals offered by the other party, in light of the often varied sets of
experiences and perspectives on both sides. The dynamism of the
boundary between land and water, and the unique nature of any
particular parcel at or near that boundary, calls for a flexible, evo-
lutionary, and, where possible, collaborative approach.163

A system that encourages regulators and applicant landowners
to convene at the pre-decisional stage offers the possibility of de-
veloping what Mark Fenster refers to as "site- and dispute-specific
terms of compromise[,]" which have advantages for both the land-
owner and the community members (and resources) that regula-
tors are charged with protecting.164 Exactions can enable responsi-
ble growth and enlarge local economies, 65 while simultaneously
promoting the efficient use of infrastructure and protection of the
environment by assuring that developers and their customers con-
tribute their cost-share of the infrastructural or environmental re-
sources they are anticipated to utilize or impair.166

Fenster does not doubt that, at times, these attempts at coor-
dination can be "quite messy."167 However, he argues persuasively
that the very legitimacy and effectiveness of the local government
model demands such debate within the political system.168 This
potential for delegitimization stems from at least two sources.
First, the manifestation of pre-decisional exaction takings fears
squanders the expertise of the engineers and environmental scien-
tists employed to assess development projects' impacts and to iden-
tify alternative or provisional ways in which such a project could
proceed. Second, and more broadly, the loss of attempts at a collec-
tive resolution can damage confidence in the social processes that
are essential to the very functionality of local governance.169

163. See, e.g., Laurie Reynolds, Local Subdivision Regulation: Formulaic Constraints in
an Age of Discretion, 24 GA. L. REV. 525, 563-66 (1990).

164. See Fenster, Takings Formalism, supra note 1, at 617.
165. See Been, supra note 4, at 483 (citing Elizabeth A. Deakin, The Politics of

Exactions, 10 N.Y. AFF. 96, 98-100 (1988)).
166. See, e.g., Arthur C. Nelson, Development Impact Fees, 54 J. AM. PLAN. ASS'N 3, 4

(1988); Mark P. Barnebey et al., Paying for Growth: Community Approaches to Development
Impact Fees, 54 J. AM. PLAN. ASS'N 18, 23-24 (1988).

167. See Fenster, Takings Formalism, supra note 1, at 617.
168. Id. at 668-78.
169. See, e.g., Poirier, Virtue of Vagueness, supra note 36, at 190-91 (discussing the

essential nature of collective processes); Fenster, Takings Formalism, supra note 1, at 673;
Jody Freeman & Laura I. Langbein, Regulatory Negotiation and the Legitimacy Benefit, 9
N.Y.U. ENVTL. L.J. 60, 110 (2000) (suggesting that negotiated solutions legitimize
environmental policy choices).
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V. CONCLUSION

In Nollan and Dolan and their exaction takings progeny,
the judiciary has presented multiple and conflicting theories of
property rights; has only alluded to the spatial characteristics of
the property interest subject to those theories; and has addressed
how stringently those interests will be protected by establishing
the elusive "nexus" and "proportionality" tests. Yet despite this
overall lack of absolute clarity on the relevant property interest's
theoretical, spatial, and stringency features, it is property's
temporal characteristics that appear to be the most perplexing
and unsettled within exaction takings law. In focusing on the tem-
poral features of the property interest at stake, this Article ex-
plores whether the takings construct ordinarily applied when an
exaction is imposed is also applicable at the point in time when an
exaction is merely proposed.

The piece offers three reasons to suggest that only upon the
imposition of an exaction should the existing exaction takings
construct attach as to any particular claimant. First, where a
proposed exaction is refused or withdrawn, no property has been
taken. Second, judicial speculation on the substantive worth of
hypothetical exactions suggests such matters are not suitable for
review. Third, burdening governmental entities with possible
takings liability for statements made during negotiation sessions
places a chilling effect on regulator-landowner coordination.
The last of these three is likely the most significant from a
legal policy perspective, particularly on the nation's coastlines,
where such coordination can be especially useful in light of the
uncertainties surrounding the extent of and impacts associated
with sea level rise.

The lack of reasoned judicial guidance on issues of temporality
in exaction takings law is hindering the ultimate employment of
an important regulatory tool for local governments. Until the pro-
posed-versus-imposed question is appropriately resolved, the dis-
cretionary governmental power to condition development approv-
als-particularly as a tool to adapt to a complex, developing phe-
nomenon such as sea level rise-will continue to raise indetermi-
nate and unnecessary takings liability risks.
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