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The Tidelands Act directed the Mississippi Secretary of State to
depict on a map all public trust and private coastal boundaries.265 The
state legislature declared it Mississippi public policy to

favor the preservation of the natural state of the public trust tidelands and
their ecosystems and to prevent the despoliation and destruction of them,
except where a specific alteration of specific public trust tidelands would
serve a higher public interest in compliance with the public purposes of the
public trust in which such tidelands are held. 66

The disparity between the respective baseline proposals for
undeveloped areas prompted the Mississippi Secretary of State to
challenge the constitutionality of the Tidelands Act as violative of the
state constitution's donation clause.7

Indeed, the state legislature had acknowledged that using the 1973
boundary might gratuitously confer to private owners valuable filled land
that may have been validly claimed as part of the public trust.26

However, the legislature asserted in the Tidelands Act that providing title

detailed discussion on the background of the controversy over the boundary for undeveloped
areas, see Jarman & McLaughlin, supm note 262, at 9-13.

265. See MIss. CODE ANN. § 29-15-7.
266. Id. § 29-15-3(1) (West 2008). Similar public policy statements can be found

advocating for the preservation of coastal wetlands and "the air and waters of the state and to
protect, maintain and improve the quality thereof for public use, for the propagation of wildlife,
fish and aquatic life, and for domestic, agricultural, industrial, recreational and other legitimate
beneficial uses." Id. §§ 49-17-3, 49-27-3. Determining what constitutes a "higher purpose" and
"other legitimate beneficial uses" in Mississippi could certainly serve as fodder for additional
research. For a lengthy discussion about the early interpretations of the "higher purpose"
language in the Act, see John A. Duff & Kristen M. Fletcher, Augmenting the Public Trust: The
Secretary of State Efforts To Create a Public Trust Ecosystem Regime in Mississippi, 67 Miss.
L.J. 645, 654-57 (1998) (arguing that the Mississippi Secretary of State's exchange with a
budding casino operator of Gulf front lands for significantly more acreage for inland natural
preservation met this higher purpose).

There is considerable debate as to whether trust property is strictly inalienable, or whether
only the functionality of that trust property is inalienable. Compare, e.g., Joseph L. Sax,
Liberating the Public Trust Doctrine from Its Historical Shackles, 14 U.C. DAvis L. REv. 185, 192-
93 (1980), and John Moustakas, Group Rights in Cultural Property Justifying Strict
Inalienability, 74 CORNELL L. REV. 1179, 1218 (1989), with Harry R. Bader, Antaeus and the
Public Trust Doctrine: A New Approach to Substantive Environmental Protection in the
Common Law, 19 B.C. ENvTL. AFF. L. REv. 749, 759 (1992). Nevertheless, the common modem
application of the doctrine allows for narrow circumstances in which alienation of trust resources
is appropriate. See Duff& Fletcher, supra note 266, at 680; Susan Rose-Ackerman, Inalienability
and the Theory of Property Rights, 85 COLUM. L. REv. 931 (1985).

267. See Miss. CONST. AN.N. art. 4, § 95 ("Lands belonging to, or under the control of the
state, shall never be donated directly or indirectly, to private corporations or individuals, or to
railroad companies."). The Secretary argued that the Tidelands Act's validation of encroachments
on public trust lands prior to 1973 vests title in persons who negligently or knowingly committed
the encroachment. See Jarman & McLaughlin, supr note 262, at 26.

268. Sec'y of State v. Wiesenberg, 633 So. 2d 983, 987 (Miss. 1994).
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stability to private landowners constituted a "higher public purpose"
outweighing this possibility.269 The Mississippi Supreme Court sided
with the legislature and upheld the Tidelands Act in Secretary of State v
Wiesenberg.

270

Some commentators rightly question the Wiesenberg decision as
improperly allowing the legislature to prioritize landowner certainty and
economic growth over the permanent depletion of the public's trust
resources.Y2 ' Nonetheless, similar to the Wai'ahole I court's reading of
Hawai'i's water code, Mississippi courts, even without the explicit
constitutional backing evidenced in Hawai'i, subsequently have
acknowledged that while the Tidelands Act represents an integration of
the public trust duties with statute-directed ecosystem management, it
does not subsume the doctrine.Y For example, since the holding in
Wiesenberg, the Mississippi Supreme Court has affirmed the Secretary
of State's broad discretion to deny the lease of public tidelands despite
approval by other state agencies with authority to determine the legality
and suitability of proposed uses of those public tidelands.2

In an even more relevant case, the state's high court in Stewart v
Hoover' recently confirmed that waters that did not appear on the
Mississippi Secretary of State's statutorily mandated original map still
may be classified as public trust tidelands if found in their natural state. 5

269. Id. at 987-88.
270. Id.; see also Columbia Land Dev., LLC v. Sec'y of State, 868 So. 2d 1006, 1014

(Miss. 2004).
271. See Duff & Fletcher, supra note 266, at 654; see also Jarman & McLaughlin, supra

note 262, at 11-14, 30, 35 n.287 (contending prior to state Supreme Court's decision in
Wiesenbeng that the Act was not in keeping with United States Supreme Court precedent in
Phillips Petroleum Co. or the Mississippi Constitution in light of fact that donation clause does
not contain exceptions for "higher public interests"); Money v. Wood, 118 So. 357, 359 (Miss.
1928) ("[T]he state, as trustee, has no right or power to dispose of such [public trust] lands ...
inconsistent with the purpose for which the trust exists."); Rouse v. Saucier's Heirs, 146 So. 291
(Miss. 1933) (invalidating conveyance of tidelands made by State Land Commissioner); Int'l
Paper Co. of Moss Point v. Miss. State Highway Dep't, 271 So. 2d 395, 398 (Miss. 1972) ("[T]he
ownership of the state was and is as trustee for the use and benefit of all the people of the state
and it is not subject to conveyances to private individuals for private purposes."); United States v.
Harrison County, 399 E2d 485 (5th Cir. 1968) (suggesting that Mississippi's donation clause
prohibits private upland owners from gaining title to artificially filled trust tidelands). But see
Treuting v. Bridge & Park Comm'n of Biloxi, 199 So. 2d 627 (Miss. 1967) (validating sale of
submerged lands that promoted public trust uses despite "incidental private ownership" of fifty-
three percent of the property).

272. See, e.g., Columbia Land Dev., LLC v. Sec'y of State, 868 So. 2d 1006 (Miss. 2004).
273. Id at 1014 (confirming the Mississippi Secretary of State's denial of lease despite

Gaming Commission's approval of use of public tidelands for casino).
274. 815 So. 2d 1157 (Miss. 2002).
275. See id at 1162 (finding that legislature did not contemplate loss of public trust lands

"because of an oversight in the mapping process").
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By allowing the attributes of a watercourse to override statutory
codification of the public trust, the state supreme court implied that the
public trust operates, in part, independently of the statute's expression of
the public trust. The holding confirms that no declaration of the
legislature shall be deemed to relinquish the public's rights of access to
and use of lands and waters subject to the trust."6

3. An Affirmative Duty

Professor Dellapenna, a preeminent water law expert, contends that
the Wai'ahole I decision does not "explain how the invocation of the
public trust doctrine added anything to the terms" of the state's regulated
riparianism code, but for a fleeting reference to an "affirmative duty" that
is lessened by the court's call for balancing private consumptive
interests.277 This Article proposes that a focus on these affirmative duties
of the trustee in Mississippi dictates that there may remain a role for the
public trust in certain regulated riparian jurisdictions. As Professor
Joseph Sax explained, the Wai'ahole !holding, when viewed as "a strong
commitment to such a doctrine and a willingness in an energetic way to
see that it's enforced," can empower legislators and administrators to
move forward on some agenda items that otherwise would not have

276. In recently promulgated public access regulations, New Jersey's Department of
Environmental Protection explicitly stated what the Mississippi Supreme Court necessarily read
into the Mississippi legislature's efforts to define its trust interest and duties. See N.J. ADMIN.
CODE § 7iE-8.1 I(o) (2006) ("No authorization or approval under this chapter shall be deemed to
relinquish public rights of access to and use of lands and waters subject to public trust rights.");
see also Stevens, supra note 234 (stating that California courts have not held that statutes
codifying the trust subsume the trust such that compliance therewith necessarily constitutes
adequate compliance with trust duties). But see Envtl. Prot. & Info. Ctr. v. Cal. Dep't of Forestry
& Fire Prot., 187 P.3d 888, 925-26 (Cal. 2008) (dividing the public trust into common law and
statutory parts, and categorizing the duty to protect wildlife under the latter); District of Columbia
v. Air Fla., Inc., 750 E2d 1077, 1083-84 (D.C. Cir. 1984) (acknowledging possibility of a federal
public trust in dicta, but failing to rule on city's argument that Congress delegated public trust
responsibilities regarding a river to the city by conferring on the District significant authority over
the river under federal statute, whereby the city exercises controls similar to that of a state over
navigable waters within its boundaries, because city first raised it on appeal).

277. Dellapenna, supra note 98, § 9.05(b). Indeed, Justice Ramil, in dissent, assaulted the
majority opinion for utilizing vague common law principles to trump the state's water code. See
In re Water Use Permit Applications, 9 P.3d 409, 502-03 (Haw. 2000) (Ramil., J., dissenting). But
see, e.g., Proceedings of the 2001 Symposium on Managing Hawai'i's Public Trust Doctrine,
supra note 16, at 39 (statement of Timothy Johns) (suggesting future applications of public trust
doctrine will demonstrate that the Hawai'i Supreme Court's decision in Wai'ahole Iwas "cutting
edge"); Ede, supra note 16, at 307 (suggesting the Hawai'i case may have significant influence in
expanding public trust doctrine in other jurisdictions).
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received adequate attention and "stand[] ready in the background to
make sure that [administrative agencies] do their jobs."278

The essence of the traditional relationship between the trustee and
the beneficiary is the trustee's obligation to act only in the interest of that
beneficiary.279 Clearly, the public trust doctrine must not be viewed as an
implement in the toolbox of administrators for deployment at will.
Rather, the doctrine creates an "inescapable" duty, which may go beyond
that set forth in regulated riparian statutes, by requiring administrators to
consider the impact of state actions on public trust interests and to act
when private decisions impair those interests."' Professor Sax recently
said, "[T]he effective question [a] court has to ask itself is: Did the
agency in question act affirmatively to implement the duty that it had?"2 '

In Mississippi, what is the "agency in question" serving as trustee?
The state legislature delegated the trust administration responsibilities to
a state land commissioner in 1892, then transferred these obligations to
the Mississippi Secretary of State nearly a century later in 1980.282
Nonetheless, commentators have noted that the Governor and the state
legislature remain the trustee of public lands, and the Secretary merely
serves under their direction.283 In 1994, the Mississippi Supreme Court
equated the Secretary's office to a "tool in the implementation" of the
trust responsibilities and described the trust duty as

the Legislature and the Secretary of State are charged not only with
maintaining title to trust properties in the State's name, but they have a
higher duty. This duty being to continuously seek avenues for proper and

278. Proceedings of the 2001 Symposium on Managing Hawai'i's Public Trust Doctrine,
supm note 16, at 60 (statement of Joseph L. Sax).

279. See, e.g., Hill v. Thompson, 564 So. 2d 1, 6 (Miss. 1989) ("At common law, one who
holds as trustee is prohibited from giving away, appropriating to his own use, or otherwise,
disposing of the corpus of a trust in derogation of the rights of beneficiaries."); AMY M. HESS &
GEORGE G. BOGERT, TRUSTS AND TRUSTEES § 1, at 5 (rev. 3d ed. 2008).

280. See Sarah K. Kam, Biopimcy in Paradise?" Fullling the Legal Duty To Regulate
Bioprospecting in HawaP, 28 U. HAw. L. REv. 387, 408-14 (2005); see also The Public Trust
Doctune and Rpatian and Appropriative Water Rights, State and Public Interest Perspectives,
supra note 1, at 39 (statement of Mark Sinclair); Proceedings of the 2001 Symposium on
Managing Hawai'i's Public Trust Doctrine, supra note 16, at 31 (statement of Joseph L. Sax).

281. Joseph L. Sax, Transcript, Environmentandlts MortalEnemy: The Rise and Decline
of the PropertyRi'hts Movement, 28 U. HAw. L. REv. 7, 18 (2005).

282. See Turney v. Marion County Bd, of Educ., 481 So. 2d 770, 776 (Miss. 1985); MiSS.
CODE ANN. §§ 7-11-2, -11 (1991); id. §§ 29-1-1, -15-7, -15-9 (1997); see also Duff & Fletcher,
supra note 266, at 665-70 (surveying Mississippi and other states' delegations of supervisory
powers over trust property). While the State can delegate some of her public trust power, as the
Mississippi legislature has delegated some power to the Mississippi Secretary of State, the State
cannot abdicate these powers and responsibilities. PUTrrNG THE PUBLIC TRUST DOCTRINE To
WORK, supranote 153, at 277.

283. See Duff& Fletcher, supra note 266, at 672.
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effective management of the public trust so that there is a return to the
public of use, environmental protection and advancement and, in the
appropriate areas, a return of economic growth.2"

The state's high court also has said that the purposes of the trust
"evolve with the needs and sensitivities of the people""2 5 and "expanding
population, commerce, tourism and recreation.""2 6 In Mississippi, the
trustee of public lands has an explicit duty to manage the trust corpus in
a productive way that reasonably maximizes its environmental, and,
where appropriate, economic benefits."7 The Hawai'i Supreme Court
appeared to elevate ecosystem protection above some other trust uses by
creating a rebuttable presumption in favor of ecologic interests."'
Similarly, the Mississippi statute can be interpreted to qualify the status
of economic growth on the priority scale by relegating such growth to
those appropriate areas only after effective environmental protection.

D Constitutional Challenges Facing Those States Considering
Independence for the Trust

While the public trust doctrine potentially could serve a new,
prominent role in protecting instream flows in Mississippi and other
regulated riparian states, implementing the framework discussed above
likely would take creative litigation that would face considerable, though
not necessarily insurmountable, constitutional roadblocks. While these
issues are generally beyond the scope of this Article (as are many
procedural hurdles that potential litigants conceivably might face
including 'the requisite burden of proof, standard of review, and
alternative remedies), this Subpart poses some of the important
constitutional questions which state courts would need to address

284. Sec'y of State v. Wiesenberg, 633 So. 2d 983, 993-94, 997 (Miss. 1994) (emphasis
added). Limitations are placed on conveyances of public trust property from the state to
individuals: legislative authority must be clear and consistent with State and Federal
Constitutional strictures, the conveyance must further public trust purposes, and remaining trust
property must not be impaired. PUTrING THE PUBLIC TRUST DOCTRINE To WORK, supra note 153,
at 277.

285. Cinque Bambini P'ship v. State, 491 So. 2d 509, 512 (Miss. 1986).
286. Treuting v. Bridge & Park Comm'n, 199 So. 2d 627, 633 (Miss. 1967).
287. See Hill v. Thompson, 564 So. 2d 1, 6 (Miss. 1989) (citing RESTATEMENT (SECOND)

OF TRUSTS § 181 (1959)) (referring to "continuing nature of the trustee's duty to manage the trust
corpus so that the [benefits] therefrom [are] reasonably maximized"); see also PROCEEDINGS OF
THE PUBLIC TRUST DOCTRINE AND ITS APPLICATION To PROTECTING INSTREAM FLOWS, supra note

1, at 7 (statement of Joseph L. Sax).
288. For a discussion of the strength of this rebuttable presumption and what component of

state government should determine it, see bfnia notes 233-247 and accompanying text.
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surrounding the separation of powers, takings jurisprudence, and the
doctrine of standing.

1. Separation of Powers

The legislature can demand that administrators protect fishery
resources and require full disclosure on how they reach water use
decisions affecting trust resources. But beyond that, while scientists have
confirmed that 7Q0 is inadequate in that it significantly threatens the
very survival of aquatic species, Wai'ahole I and other modem public
trust decisions provide little guidance as to what specific stream flow is
adequate.289

How elevated is the trust after Wai'ahole ? The Hawai'i Supreme
Court stated that it was "neither feasible nor prudent" to prioritize water
uses, 29 and instead framed trust uses as presumptively favored, which can
be overcome only when private interests meet a high burden.2 ' However,
the embedded framework in Wai'ahole 1, applied above to Mississippi's
public trust doctrine case law in the context of instream flow protections,
effectively did address the primacy of ecologic interests, which implicitly
raises the concept of reaching an environmental threshold before
considering economic interests in any balancing test. Indeed, the dissent
in Wai'ahole I understood the majority opinion as an implicit
prioritization, stating, "It is ... apparent that by engrafting [trust]
obligation[s] into the Hawai'i Constitution, the framers did not intend to
prioritize Uses; they reserved that matter for the legislature. 292

289. See, e.g., Proceedings of the 2001 Symposium on Managing Hawai'i's Public Trust
Doctrine, supra note 16, at 43 (statement of Ken Kupchak).

290. See In re Water Use Permit Applications ( Wai'ahole 1), 9 P.3d 409, 454 (Haw. 2000)
("Given the diverse and not necessarily complementary range of water uses, even among public
trust uses alone, we consider it neither feasible nor prudent to designate absolute priorities
between broad categories of uses under the water resources trust.").

291. Id.
292. See id. at 506 (Ramil, J., dissenting). Justice Ramil further asserted that the majority

allowed the Commission to exceed its authority, stating that the holding "transgress(es) the
separation of powers doctrine by allowing an executive agency to transcend its statutory authority
and usurp the legislature's lawmaking function under the guise of enforcing the agency's
interpretation of what the 'public trust' demands." Id at 508; see also, e.g., City of Waterbury v.
Town of Washington, 800 A.2d 1102, 1137 (Conn. 2002) ("[Wlhen there is an environmental
legislative and regulatory scheme in place that specifically governs the conduct ... whether the
conduct is unreasonable under [the Connecticut Environmental Protection Act] will depend on
whether it complies with that scheme."). But see Mayland, supra note 17, at 698 (criticizing
Waterbury as effectively holding that "no matter how ecologically damaging an activity may be,

as long as it complies with poorly crafted state or local regulations, it apparently cannot be
challenged").

368
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Even assuming the Wai'ahole I majority's broad view of the
judiciary's role, few would contend it is the courts' charge to suggest or
mandate a return to "natural flow," a minimum flow, or a seasonally
fluctuating standard. But Wai'ahole I does generate debate as to who
actually determines the place of the environment on the priority scale
among the many uses at stake in water management. Is it the courts' job
to take a "close look" at state actions293 or even to define an ecologic
threshold for balancing other competing uses, leaving the subsequent
balancing to the legislature?

Wai'ahole I seems to echo, in part, United States Supreme Court
Justice William 0. Douglas's interpretation of the courts' role as a
corrective force in the face of inadequate or improvident actions by
governmental agencies with respect to trust resources." However, if the
courts continually make these balancing determinations, there is the risk
they could lose their independence as a check on the legislature and the
executive under the Constitution's basic separation of powers doctrine. It
is fair to query why individual voters and interest groups would seek
action from their legislatures if the ultimate balancing decision will be
made by the courts. Is this phenomenon already playing itself out in
some environmental contexts, particularly in states, like Mississippi, with
elected judiciaries and the associated lengthy, policy-driven election
campaigns?

2. The Takings Clause

Regardless of which entity of government makes a decision to give
greater weight to environmental concerns over private uses, the Takings
Clause is sure to rear its head. Nonetheless, private interests in real

293. Wai'ahole , 9 P3d at 456 (majority opinion) ("[T]his court will take a 'close look' at
the action to determine if it complies with the public trust doctrine and it will not act merely as a
rubber stamp for agency or legislative action."). The Wai'ahole Icourt also stated, "[T]he state
may compromise public rights in the [water] resource pursuant only to a decision made with a
level of openness, diligence, and foresight commensurate with the high priority these rights
command under the laws of our state."). Id at 455; see also, e.g., In re State Water Res. Control
Bd. Cases, 39 Cal. Rptr. 3d 189, 272 (Ct. App. 2006) (quoting Nat'l Audubon Soc'y v. Superior
Court (Mono Lake), 33 Cal. 3d 419, 446-47 (1983)) (finding that when the state approves
appropriations of water "despite foreseeable harm to public trust uses," "the state must bear in
mind its duty as trustee to consider the effect of the taking on the public trust, and to preserve, so
far as consistent with the public interest, the uses protected by the trust").

294. See Sierra Club v. Morton, 405 U.S. 727, 745-50 (1972) (Douglas, J., dissenting)
(stating that governmental agencies charged with protecting the environment "are notoriously
under the control of powerful interests who manipulate them through advisory committees, or
friendly working relations, or who have that natural affinity with the agency" and it is the courts'
task to hear "the voice of the existing beneficiaries of these environmental wonders" if the
agencies do not).

2009]
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property generally are recognized as stronger than any interests in
water.9 And because the takings doctrine is founded on the principle of
fairness, such that individuals are not shouldering burdens that should be
borne by the public at large, requiring all water users to safeguard
ecosystems arguably does not single out anyone.296

In Wai'ahole I, the Hawai'i Supreme Court rejected a takings
challenge concerning the exercise of public trust rights over groundwater,
holding that the state assumed the duty to protect those lands and waters
long before the formation of individual property rights, and private
interests cannot claim a vested right to them.297 Because the plaintiffs
never claimed absolute entitlement to the water, any permitted diversions
remained impressed with public trust rights.9 Therefore, the court
implied, there was no taking, based on the state's predictable, settled
background principles of common law public trust property.2 99

, Professor Sax has noted that the United States Supreme Court
ultimately would look at state law as the critical factor in determining
whether reliance upon the public trust for instream flow protection will

295. See, e.g., United States v. Willow River Power Co., 324 U.S. 499, 510 (1945)
("Rights, property or otherwise, which are absolute against all the world are certainly rare, and
water rights are not among them."); Pratt v. State Dep't of Natural Res., 309 N.W2d 767, 772
(Minn. 1981) (finding water rights incapable of private ownership); Eddy v. Simpson, 3 Cal. 249,
252 (1853) ("[T]he right of property in water is usufructuary, and consists not so much of the
fluid itself as the advantage of its use.... The right is not in the corpus of the water, and only
continues with its possession."); Town of Chino Valley v. City of Prescott, 638 P2d 1324, 1328
(Ariz. 1981) (declaring usufructuary right afforded weaker constitutional protections under
takings clause than other types of property). But see Casitas Mun. Water Dist. v. United States,
543 E3d 1276 (Fed. Cir. 2008) (holding in a 2-1 decision that the federal government must pay
just compensation to regulate diversions of water for wildlife protection purposes under federal
Endangered Species Act, if plaintiffs prove ownership of the water); Tulare Basin Water Storage
Dist. v. United States, 49 Fed. CI. 313 (2001) (holding that a reduction in water deliveries
mandated by the Endangered Species Act was a taking of property requiring compensation under
the United States Constitution); Hage v. United States, 35 Fed. CI. 147, 172 (1996) (asserting that
water rights are subject to same degree of protection under Fifth Amendment as rights to real
property).

296. See, e.g., Armstrong v. United States, 364 U.S. 40,49 (1960).
297. Wai'ahole, 9 P.3d at 492-95.
298. Id.
299. See id at 494 ("[T]he reserved sovereign prerogatives over the waters of the state

precludes the assertion of vested rights to water contrary to public trust purposes."); see also, e.g.,
Proceedings of the 2001 Symposium on Managing Hawai'i's Public Trust Doctrine, supra note
16, at 40 (statement of William Tam) (stating that sovereign prerogatives in Hawai'i go back to
1848, lessening the takings risk in light of the Supreme Court's reference in Lucas v South
Carolina Coastal Council, 505 U.S. 1003 (1992), to background principles of state property or
nuisance law already placing restrictions on private interests in land); Zachary C. Kleinsasser,
Note, The Law and Planning of Public Open Spaces: Boston s Big Dig and Beyond 32 B.C.
ENVTL. AFF. L. REV. 421 (2005) (asserting that state dominion over public trust resources must be
considered a "background principle" under Lucas).
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result in an unconstitutional taking."°° Of course, given the diverse state
water right rules, takings challenges to the government's regulation of
private water rights have led to, and will continue to lead to, disparate
results.

It is possible that the explicit language in the regulated riparian
statute in Mississippi, declaring that the regulations are created under the
state's police power, could serve as a defense to any takings or other
constitutional claim, if the court were to require a stricter stream flow
standard than the statute, based on the state's public trust obligations."'
But can the state now claim that title to certain real property is now, and
has always been, with the state, despite state policies suggesting
differently for decades or more?02

3. Standing

In addition to the respective duties of the branches of government
and any compensation owed by the government to private property
owners for unconstitutional infringements resulting from the exercise of
those duties, one commentator stated that the public has its own
obligation-to be vigilant about protecting and acting upon their rights as
beneficiaries.3

Science suggests that policies, like 7Q,0, requiring low minimum
flows that focus on consumptive uses of water rights, will cause
irreparable harm to instream biota. But what is a citizen's role if the state
fails to remedy this harm by fulfilling its trust obligations through
legislation or administrative regulation, or via participation by a public

300. See Proceedings of the 2001 Symposium on Managing Hawai'i's Public Trust
Doctrine, supm note 16, at 62 (statement of Joseph L. Sax) (referring to the Lucas court's
assertion that a background principle must be of "the State's law of property and nuisance").
Professor Sax suggests the ruling very well could hinge on the breadth of the public trust
doctrine, wide in states like Hawai'i, but narrow in states like Maine, New Hampshire and New
York. Id. For example, New York refused to expand the public trust doctrine to nonnavigable
waters in light of the concern for injecting uncertainty into the private property investment
market. See Douglaston Manor, Inc. v. Bahrakis, 678 N.E.2d 201, 203 (N.Y. 1997).

301. See MISS. CODE ANN. § 51-3-1 (West 2008); see, e.g., Chow v. City of Santa Barbara,
22 P.2d 5, 17 (Cal. 1933) ("It has long been established that all property is held subject to the
reasonable exercise of the police power and ... constitutional provisions declaring that property
shall not be taken without due process of law have no application in such cases.").

302. Compare, e.g., Callies & Chipchase, supra note 211, at 73 ("[T]he state has no more
power to declare that recognized water rights never really existed than it does to claim that title to
all real property is now and always has been with the state. Water rights are property rights and
cannot be taken except for a public use and upon the payment of compensation."), with Ariz. Ctr.
for Law in the Pub. Interest v. Hassell, 837 E2d 158, 171 (Ariz. Ct. App. 1991) ("That generations
of trustees have slept on public rights does not foreclose their successors from awakening.").

303. See PROCEEDINGS OF THE PUBLIC TRUST DOCTRINE AND ITS APPLICATION To
PROTECTING INSTREAM FLOWS, supra note 1, at 27-28 (statement of Thomas J. Dawson).

2009]
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advocate, or the Secretary of State assuming a public advocate's role?"°

Do members of the public have standing to attempt to fulfill their duties
by seeking judicial redress for insufficient ecosystem protection?

The United States Supreme Court has taken a relatively narrow
view of standing in environmental matters,"5 and numerous scholars have
stated that the public does not, or should not, have unfettered standing to
challenge action or inaction allegedly harming trust resources."'

However, Professor Sax suggests that, absent a state statute
mandating ecosystem protections, the general public must have an

304. Of course, challenges may be available when state administrators fail to fulfill their
statutory or regulatory duties. However, as discussed supra Part II, the 7Q,0 minimum flow
standard is authorized by Mississippi's regulated riparian statute and the implementing
regulations.

305. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) (defining the sole
legitimate interest in species in terms of their use as photographic or scientific objects and
dismissing claim under Endangered Species Act for lack of standing because plaintiffs failed to
demonstrate sufficient or redressable injury because plaintiffs would not return to the site to see
species at issue); Sierra Club v. Morton, 405 U.S. 727 (1972) (holding that Sierra Club lacked
standing to challenge construction of ski resort as an ecologic impediment where organization did
not exhibit individualized harm to itself or its members). But see id. at 741-42 (Douglas, J.,
dissenting) ("The critical question of 'standing' would be simplified and also put neatly in focus if
we fashioned a federal rule that allowed environmental issues to be litigated before federal
agencies or federal courts in the name of the inanimate object about to be despoiled, defaced, or
invaded by roads and bulldozers and where injury is the subject of public outrage. Contemporary
public concern for protecting nature's ecological equilibrium should lead to the conferral of
standing upon environmental objects to sue for their own preservation."). As this Article went to
press, the United States Supreme Court issued its decision in Summers v Earth Island Institute,
which drastically limited the ability of private persons and conservation organizations to seek
redress for environmental wrongs. See No. 07-463, slip op. (U.S. Mar. 3, 2009), available at
http://www.supremecourtus.gov/opinions/08pdf/O7-463.pdf. The 5-4 majority opinion, authored
by Justice Scalia, seemingly looked with disfavor upon the utilization of statistical analysis to
establish the likelihood of environmental injury, which had been recognized previously by the
federal circuit courts. See, e.g., Nat'l Res. Def. Council v. EPA, 464 E3d 1 (D.C. Cir. 2006)
(finding standing for an environmental group for which statistics revealed that two to four
members of the group would develop skin cancer from the alleged damage that unlawful
increases in methyl bromide emissions would cause to the ozone layer). Justice Kennedy's
concurrence in Summers is troubling, to say the least, and could have the effect of narrowing the
broad standing requirements acknowledged in Massachusetts v EPA, 549 U.S. 497, 515-21
(2007), where Justice Kennedy supported standing.

306. See, e.g., Nathan Piwowarski, Comment, Trouble at the Water Edge: Michigan
Should Not Extend the Public Trust Doctrine of the Great Lakes, as Reinterpreted in Glass v.
Goeckel, to Its Navigable Inland Rivers and Lakes or To Grant the Public LatealAccess to Trust
Properties, 2006 MICH. ST. L. REv. 1045, 1055-56 (2006) (suggesting broad environmental
standing increases litigation and prompts inconsistent results); Abraham Bell & Gideon
Parchomovsky, Of Property and Antiproperty, 102 MICH. L. REv. 1 (2003) (noting expanding
environmental standing but concluding that politics serves as only true conservation avenue);
Richard J. Lazarus, Changing Conceptions of Property and Sovereignty in Natural Resources:
Questiomng the Public Trust Doctrine, 71 IOwA L. REv. 631 (1986) (acknowledging private
standing under public trust doctrine to preserve environmental quality, but suggesting doctrine is
preempted by broad modem standing interpretations).
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opportunity to oblige the state to meet its continuing duties under the
public trust doctrine.3"7 There is significant support in state courts for
private citizen or organization suits alleging state and local government
violations of the public trust doctrine.3" As the Illinois Supreme Court
once noted:

If the "public trust" doctrine is to have any meaning or vitality at all, the
members of the public, at least taxpayers who are the beneficiaries of that
trust, must have the right and standing to enforce it. To tell them that they
must wait upon governmental action is often an effectual denial of the right
for all time.3°9

307. See also PROCEEDINGS OF THE PUBLIC TRUST DOCTRINE AND ITS APPLICATION To
PROTECTING INSTREAM FLOWS, supra note 1, at 17 (statement of Joseph L. Sax).

308. See, e.g., Paepcke v. Pub. Bldg. Comm'n, 263 N.E.2d 11, 13-19 (Ill. 1970) (holding
that public trust doctrine allows taxpayers to challenge conversion of city parks); Marks v.
Whitney, 491 P2d 374, 381-82 (Cal. 1971) (stating that member of general public has standing to
request court to recognize and declare public trust easement on private tidelands); Gewirtz v. City
of Long Beach, 330 N.Y.S.2d 495, 501-03 (Sup. Ct. 1972) (holding that state resident has
standing to dispute city ordinance restricting beach access); Payne v. Kassab, 312 A.2d 86, 88 (Pa.
Commw. Ct. 1973) (permitting taxpayers to challenge expansion of highway into public common
area); United Plainsmen Ass'n v. N.D. State Water Conservation Comm'n, 247 N.W2d 457, 458-
59 (N.D. 1976) (holding that public trust doctrine allows citizens to seek injunction on issuance of
future water permits); Superior Pub. Rights, Inc. v. State Dep't of Natural Res., 263 N.W2d 290,
292 (Mich. Ct. App. 1977) (declaring that nonprofit corporation whose members were residents
may seek to invalidate agreements that permitted private use of public trust lands); City of
Berkeley v. Superior Court, 606 P2d 362, 363-64 (Cal. 1980) (holding that corporation and
individual have standing to quiet title and determine whether land is free of public trust interests);
Selkirk-Priest Basin Ass'n v. State ex rel Andrus, 899 P2d 949, 953-55 (Idaho 1995) (holding
that public trust doctrine conferred standing to environmental group to challenge timber sale on
state lands because sedimentation from logging would harm fish spawning grounds and
appurtenant creek bed); Ctr. for Biological Diversity, Inc. v. FPL Group, Inc., 83 Cal. Rptr. 3d 588
(Ct. App. 2008) (finding that private parties have standing to bring an action to enforce protection
of wildlife public trust resources); Marc R. Poirier, New Jerseys Public Trust Doctrine, Private
Development and Exclusion, and Shared Public Uses of Natural Resources, 15 SOUTHEASTERN
ENVTL. L.J. 71, 114 (2006) (noting continuation of broad environmental standing with respect to
public trust over past two decades); Serena M. Williams, Sustaining Urban Green Spaces." Can
Public Parks Be Protected Under the Public Trust Doctrine?, 10 S.C. ENVTL. L.J. 23 (2002);
Deveney, supra note 159, at 23-25 (describing individuals' rights under Roman law to seek
"popular injunctions" in effort to protect public rights on and along public waters). In the 1970s,
Christopher Stone, and several others since, made the rather zealous claim for standing rights of
nature itself. See Christopher D. Stone, Should Trees Have Standng?-Toward Legal Rights for
Natural Objects, 45 S. CAL. L. REv. 450, 456 (1972) (advocating legal standing for "forests,
oceans, rivers and other so-called 'natural objects' in the environment" via appointed guardians);
Christopher D. Stone, Should Trees Have Standing? Revisited- How Far Will Law and Morals
Reach? A Pluralist Perspective, 59 S. CAL. L. REv. 1, 9 (1985) (advocating a "moral pluralism"
that supports the provision of legal rights to unconventional entities). But see, e.g., Bertram C.
Frey & Andrew Mutz, The Public Trust in Surface Waterways and Submerged Lands of the Great
Lakes States, 40 U. MICH. J.L. REFORM 907, 985 (2007) (stating that individuals do not have
inherent standing rights under public trust doctrine in Indiana, Minnesota, and Ohio).

309. Paepcke, 263 N.E.2dat 18.
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VI. CONCLUSION

The public trust doctrine may have untapped potential as an
independent source for preserving instream flows in a regulated riparian
jurisdiction, such as Mississippi, where the judiciary has shown a
willingness to adopt a higher level of scrutiny when public trust
resources are at stake, recognized that the state's codification of the trust
does not subsume any function for common law trust principles, and
considered the exercise of authority under the doctrine as a mandatory
obligation. This Part returns to the foundational structure of regulated
riparian systems-effectively and efficiently managing, protecting, and
utilizing water resources amidst competing uses-in forecasting what
may remain of a balancing approach should a state court in a regulated
riparian jurisdiction choose to follow this conceptual approach derived
from Waiahole I

Implementing this framework surely does not negate the need for
any balancing of ecological benefits with economic uses. The public
trust, of course, should not and cannot transform our post-industrial
economy to one of complete natural preservation.3 As one scholar
explains, "Ourlegal institutions do indeed require a tolerable amount of
'uncertainty' to make room for public deliberation and successful
adaptation to changed circumstances.'3 1

However, land and water are employed almost exclusively in ways
that degrade nature, and today's "public interest". balancing tests"2

continue to weigh disproportionately in practice against the "salutary
guidelines"3 '3 of the public trust in favor of consumptive uses. While the
concept of "public interest" at times can complement the public trust,
some commentators suggest that actions taken in the public interest often
impair the trust by predominantly focusing on present economic and

310. Joseph L. Sax, The UnfinishedAgenda ofEnvironmentalLaw, 14 HASTINGS W-NW.
J. ENvTL. L. & PoL'Y 1,4-5 (2008).

311. Michael Warburton, Toward Greater Certainty in Water Rpghts? Public Interests
Require Inherent "Uncertainty" To Support Constitutional Governance of Our States Water, 36
MCGEORGE L. REV. 139, 163 (2005); see also Jan Stevens, Applying the Public Trust Doctrine to
River Protection, CALEFORNIA WATER PLAN UPDATE 2005, supra note 234 (asserting that the Mono
Lake decision in California recognized that test to be applied in water allocation is not as stringent
as that applicable to attempted alienation of beds of navigable waters).

312. See, e.g., In reState Water Resources Control Bd. Cases, 39 Cal. Rptr. 3d 189, 277
(Ct. App. 2006) ("[I]n determining whether it is 'feasible' to protect public trust values like fish
and wildlife in a particular instance, the Board must determine whether protection of those
values, or what level of protection, is 'consistent with the public interest.").

313. See Proceedings of the 2001 Symposium on Managing Hawai'i's Public Trust
Doctrine, supra note 16, at 62 (statement of Jan Stevens).
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consumptive considerations, as opposed to common property benefits to
both present and future generations."'

As statutory law has recognized, for example, that industrial
wastewater can no longer be discharged without controls in light of
proven human health effects, so too must legislatures, and if not the
legislatures, the courts, recognize that protecting aquatic habitats
deserves those same protections." ' The corpus of the trust, including
riverine resources, has to be preserved, and diminishing biodiversity must
be respected as a serious threat to continued health and prosperity.16

The Wai'ahole I decision directed natural resource managers to
ensure the long-term health of a wide range of trust resources.
Forthcoming users, however, cannot express their interests today.
Healthy fish populations are indicators of healthy waters, and the
protection of instream flows is the only way to preserve water

314. See ANNEAR ET AL., supra note 12, at 63; PUrING THE PUBLIC TRUST DOCTRINE To

WORK, supra note 153, at 277. For example, Mississippi's public trust obligations are clouded by
the economic benefits flowing from the institution of legal gaming along the Gulf Coast in the
early 1990s. SeeMISS. CODEANN. § 75-76-1 to 76-313 (Supp. 1997); Miss. CODEANN. § 97-33-
1 (1994); see also Timothy M. Mulvaney, Tnial Court Disallows Proposal To Construct Luxury
Resort and Conference Center on Alabama Coast, 28 WATER LOG 6, 6-7 (Aug. 2008) (describing
similar phenomenon regarding waterfront gaming in Alabama).

315. SeeSax,supranote310,at8.
316. See, e.g., Harrison C. Dunning, A Short Tribute to Joe Sax, 14 HASTINGS W-Nw. J.

ENvTL. L. & PoL'Y 19, 21 (2008) (citing Joseph Sax, Binging an Ecological Perspective to
Natural Resources Law: Fulfilling the Promise of the Public Trust in NATURAL RESOURCES
POLICY AND LAW-TRENDS AND DIRECTIONS (Lawrence J. MacDonnell & Sarah F Bates eds.,
1993) ("[L]egal and managerial institutions are going to have to start ... learning to manage
[ecosystems] to meet both the needs of the conventional economy and those of what might be
called the economy of nature-where rivers produce fish, forests provide wildlife habitat, and
wetlands remain biologically productive.")). However, some scholars suggest that ecosystem-
based interests deserve only tempered consideration when measured against human consumption
and economic interests. See, e.g., Callies & Chipchase, supra note 211, at 49 (asserting that the
Wa'ahole Idecision distorted traditional balancing between land use and water by implementing

a "communitarian regime" where water is preserved for uses such as minimum stream flows);
George P. Smith II & Michael W Sweeney, The Public Trust Doctrine and Natural Law.,
Emanations Within a Penumbr, 33 B.C. ENvTL. AFF. L. Ra. 307, 342-43 (2006) (concluding that
"rarely can it be shown that the benefits of resource preservation outweigh the economic concerns
of property owners" and thus "any expansion of the [public trust] doctrine should be slow and
scrutinized to the highest degree and with a spirit ofjudicial restraint").
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management options for those future generations."7 Indeed, these rivers
and streams often "can only be spent once."3 '8

The time to be proactive about instream flows in Mississippi is now
in light of increased diversions for irrigation, population rise, droughts in
neighboring states, and the grim outlook regarding increased seasonal
variations in watercourses due to global warming. Any hesitation will
put Mississippi in the reactive position of so many other states."9 The
Wai'ahole I court concluded that inattention to the "basic, modest

principle that use of the precious water resources of our state must
ultimately proceed with due regard for certain enduring public rights ...
may have brought short-term convenience to some in the past. But ...
we can ill-afford to continue down this garden path this late in the day."32

A reassessment of traditional relationships between water devoted to
diversionary consumptive uses and instream preservation is in order, and
it may take motivated trust beneficiaries to initiate this reassessment
through litigation.2 '

317. See ANNEAR ET AL., supra note 10, at 84; Am. Sand & Gravel Co. v. Tatum, 620 So.
2d 557, 564 (Miss. 1993) (quoting D. ZWICK & M. BENSTOCK, WATER WASTELAND 3 (1971))
(noting that agencies designated to administer the trust must heed a wise American Indian
proverb: "'[T]he frog does not drink up the pond in which he lives."'). But see Callies &
Chipchase, supra note 211, at 76 (arguing that Wai'ahole I destroyed predictable system for
private commercial ventures and stating "preservation for the sake of preservation ... serves
neither this nor the next generation").

318. Morse v. Or. Div. of State Lands, 581 P2d 520, 524 (1978) ("Because the trust is for
the public benefit, the state's trustee obligation is commonly described as the protection of
specified public usages, e.g., navigation, fishery and, in more recent cases, recreation. The severe
restriction upon the power of the state as trustee to modify water resources is predicated not only
upon the importance of the public use of such waters'and lands, but upon the exhaustible and
irreplaceable nature of the resources and its fundamental importance to our society and to our
environment. These resources, after all, can only be spent once. Therefore, the law has
historically and consistently recognized that rivers and estuaries once destroyed or diminished
may never be restored to the public and, accordingly, has required the highest degree of protection
from the public trustee.").

319. See, e.g., Dellapenna, supra note 18, at 20-21 (suggesting fundamental changes in
water allocation law are unlikely except in response to crises as perceived by most interest
groups). While the following quoted passage explicitly refers to a western state that follows an
appropriative rights regime, it conveys the failure to move proactively to address water quantity
calamites in many parts of the country: "New Mexicans have known for years that the day of
reckoning was coming but they have repressed this unpleasant reality... [T]here is increasingly
visible evidence of the collision between explosive population growth and diminishing water
supplies." Lora Lucero & A. Dan Tarlock, Water Supply and Urban Growth in New Mexico:
Same 014 Same Old ora New Em, 43 NAT. RESOURCES J. 803, 817 (2003).

320. In re Water Use Permit Applications ( Wai'ahole 1), 9 R2d 409, 502 (Haw. 2000).
321. See Proceedings of the 2001 Symposium on Managing Hawai'i's Public Trust

Doctine, supra note 16, at 39 (statement of Joseph L. Sax); see also id at 69-70 (statement of
William Devick) ("I see public trust as both a philosophy and a potential tool to shift that
thinking, to shift the balance in decision-making towards protection and conservation, thinking
about the future, rather than simple, immediate, economic advantage."). While Mississippi's
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Of course, as Professor Sax notes, the strategic problem in
creatively litigating in the public trust arena is pushing the envelope too
fast at the risk of generating decisions that actually restrict the protection
of trust resources. 22 But some might ask whether Mississippi's instream
flow protection can get much worse.

The first step in developing a confidence that the public trust
doctrine can protect these ecologic resources simply requires "a belief
that words like 'trust' ought to be taken seriously."'323 From there,
ambitious creative thought, reliant on the public trust doctrine as an
independent operative, can challenge the existing theoretical paradigm
favoring consumptive uses of Mississippi's fragile watercourses, and
possibly those in other regulated riparian states.

Public Trust Tidelands Act seemingly prioritizes ecosystem protection absent a "higher public
purpose" these "higher public purposes" remain undefined. For a further discussion of the
Tidelands Act, see infr notes 262-273 and accompanying text. Further, the current 7Q, standard
displays an utter disregard for any priority scale implied in the Tidelands Act. For a further
discussion of the documented failures of utilizing a 7Q, standard to protect aquatic habitat, see
supra notes 122-126 and accompanying text.

322. See Sax, supra note 287, at 17; see also PROCEEDINGS OF THE PUBLIC TRUST DOCTRINE
AND ITS APPLICATION To PROTECTING INSTREAM FLOWS, supra note 1, at 42 (statement of Richard
Roos-Collins) ("[T]he Public Trust Doctrine is a very sharp knife, and it can cut the hand of the
person who holds it.") For example, in December of 2007, the New Jersey Department of
Environmental Protection adopted progressive amendments to the state's public waterfront access
regulations in an effort to meet its public trust obligations as interpreted by the state's Supreme
Court. SeeN.J. Admin. Code §§ 7:7E-8.11, 8.50 (2008). Shortly thereafter, the state legislature
placed a moratorium on implementation of the new regulations under the guise of the "Public
Access and Marina Safety Task Force Act." See N.J. ADMtN. CODE § 13:19-38 to -44 (2008); see
also, e.g., Kootenai Envtl. Alliance, Inc. v. Panhandle Yacht Club, Inc., 671 P.2d 1085 (Idaho
1983) (rejecting an environmental group's claim that state grant of a permit application to build a
private dock on trust waters violated the trust).

323. Charles E Wilkinson, The Headwaters of the Public Trust: Some Thoughts on the
Source and Scope of the Traditional Doctrine, 19 ENVTL. L. 425, 471-72 (1989).
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