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AMERICA’S RACE-BASED CASTE
STRUCTURE: ITS IMPACT IN COLLEGE
AND PROFESSIONAL SPORTS

by: Timothy Davis*

ABSTRACT

Racial inequities in college and professional sports remain prevalent and
persistent despite the awareness of such inequities by those with the power to
effectuate change. This Article proposes that explanations frequently offered
for the slow pace of progress often fail to account for the hierarchy derived
from a race-based caste system embedded in American society. Relying on the
work of author Isabel Wilkerson, Part II describes major pillars of America’s
race-based caste structure. Part 111 examines how stereotypes of Blacks’ pre-
sumed intellectual inferiority and a lack of fitness for leadership roles ad-
versely impact their access to positions of power in both college and
professional sports. Part IV discusses how the caste-system hierarchy and its
accompanying mindset manifests in the academic marginalization of Black
college athletes and the transfer of revenue disproportionately generated by
them to predominantly White coaches, athletic administrators, and athletes in
non-revenue generating sports. This Article discusses the limited effectiveness
of legal doctrine, including anti-discrimination laws and contract law princi-
ples, to significantly diminish the above-referenced racial inequities in college
and professional sport. In addition, it proposes specific policies that may assist
in achieving greater racial equity in sport. It concludes, however, that a neces-
sary step in moving toward greater racial equity in college and professional
sports is an honest recognition that systemic racial inequities are, in part, a
product of a caste-system mindset.
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I. INTRODUCTION

The year following the death of George Floyd was accompanied by
demands for American institutions and citizens to eradicate racial in-
justice and inequities in the United States. In sports, such demands
resulted in varied reactions, including NASCAR banning Confederate
flags from its events and properties, the National Basketball Associa-
tion’s (“NBA”) Milwaukee Bucks’s refusal to play a game in protest
of a police shooting, and the National Football League’s (“NFL”)
Washington Redskins dropping its 88-year-old name and logo depict-
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ing a Native American.' Initiatives undertaken by the major sports
leagues? include the 30 NBA teams’ cumulative pledge of $300 mil-
lion® and the NFL’s pledge of $250 million* to initiatives seeking to
achieve greater social and racial justice in America.

Although the above-referenced changes and initiatives are wel-
come, they fail to adequately address persistent and structural racial
inequities in college and professional sports. At both levels, race-re-
lated impediments contribute to limiting opportunities for Blacks to
ascend, consistently over time, to coaching and other positions of
power. In college sports, Black Football Bowl Subdivision (“FBS”)
players and Division I men’s basketball players disproportionately

1. Giulia McDonnell Nieto del Rio, John Eligon & Adeel Hassan, A Timeline of
What Has Happened in the Year Since George Floyd’s Death, N.Y. TiMmEs, https:/
www.nytimes.com/2021/05/25/us/george-floyd-protests-unrest-events-timeline.html
(Oct. 2, 2021) [https://perma.cc/JP3A-VTBM].

2. In addition to the efforts undertaken by the NFL and NBA, Major League
Baseball (“MLB”) “enhanced existing partnerships with the Jackie Robinson Founda-
tion and the Negro Leagues Baseball Museum, made charitable donations to the
NAACP Legal Defense and Education Fund, and launched the new [MLB] Diverse
Business Partners Recovery Project.” Alyson Footer, Nats, Yanks Unify to Promote
Social Justice, MATOR LEAGUE BaseBALL (July 24, 2020), https://www.mlb.com/news/
mlb-players-social-justice-inclusion-diversity [https://perma.cc/4Y6Z-Q5PV]. Major
League Soccer’s efforts include financial donations to “Black Players for Change” and
Black civic organizations (e.g., the National Coalition of 100 Black Women and 100
Black Men of America) and the formation of a diversity committee. Torrey Hart,
MLS Launches Series of Social Justice Initiatives, FRONT OFF. SporTs (Oct. 19, 2020),
https:/frontofficesports.com/mls-social-justice-initiatives  [https://perma.cc/Y7GC-
7HCK]. The Women’s National Basketball Association (“WNBA”) dedicated its 2020
season to social justice, launched a new platform designed to amplify the voices of
WNBA players called “The Justice Movement,” and created a Social Justice Council.
WNBA Announces a 2020 Season Dedicated to Social Justice, WOMEN’S NAT’'L BAs-
KETBALL Ass’N (July 6, 2020), https://www.wnba.com/news/wnba-announces-a-2020-
season-dedicated-to-social-justice/ [https://perma.cc/HLD3-2X5F]. Finally, the Na-
tional Hockey League’s (“NHL”) initiatives include continuing its work with partners
such as the Thurgood Marshall College Fund and requiring that employees participate
in inclusion training. NHL Public Relations, NHL Announces Initiatives to Combat
Racism, Accelerate Inclusion Efforts, NAT’L HocKEY LEAGUE (Sept. 3, 2020), https://
www.nhl.com/news/nhl-announces-initiatives-to-combat-racism-accelerate-inclusion-
efforts/c-318873398 [https://perma.cc/HDA7-K86C].

3. Associated Press, NBA Foundation Created, Pledges $300 Million to Black
Growth, NBC NEws (Aug. 5, 2020, 11:23 PM), https://www.nbcnews.com/news/sports/
nba-foundation-created-pledges-300-million-black-growth-n1235984 [https://perma.cc/
P3WL-YLIL]. The NBA’s commitment is “aimed at empowering Black communities,
primarily through education and youth employment” over a 10-year period. Isabel
Togoh, The NBA Is Donating 3300 Million Over the Next Decade to Black Empower-
ment, FORBES (Aug. 6, 2020, 05:45 AM), https://www.forbes.com/sites/isabeltogoh/
2020/08/06/the-nba-is-donating-300-million-over-the-next-decade-to-black-empower-
ment/?sh=2b85d93c1af4 [https://perma.cc/7QLX-NNHQ].

4. Associated Press, NFL to Spend $250 Million on Social Justice Initiatives, USA
TobAay, https://www.usatoday.com/story/sports/nfl/2020/06/11/nfl-to-spend-250-mil-
lion-on-social-justice-initiatives/111950734/ (Jun. 11, 2020, 7:52 PM) [https://perma.cc/
TE9D-U973]. In announcing the initiative, the NFL stated that it plans to “work col-
laboratively with NFL players to support programs to address criminal justice reform,
police reforms, and economic and educational advancement.” Id.
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generate the revenue that funds the National Collegiate Athletic As-
sociation (“NCAA”) and college athletics programs.® This transfer of
wealth from Black college athletes in revenue sports to primarily
White NCAA administrators, university athletic directors, coaches,
and the White athletes who predominate non-revenue producing
sports is exacerbated by the academic marginalization of Black ath-
letes.® Practices such as clustering athletes in academic majors of dubi-
ous value’ deprive Black college athletes of full access to an
educational opportunity and thereby undermine the essence of the
bargain between colleges and their athletes—playing intercollegiate
sports in exchange for genuine opportunities to acquire a quality edu-
cation. In addition, in both college and professional sports, Black ath-
letes are subjected to race-based indignities that diminish their
humanity.®

Although college presidents, athletic directors, coaches, and team
owners’ are in the position to effectuate change, they choose not to do
so notwithstanding varying levels of awareness of the inequities and
indignities experienced by Blacks in American sport.!® Awareness
coupled with an absence of meaningful and consistent actions to ad-
dress race-based inequities raises the question of why. Isabel Wilker-
son’s caste-system framework explained in her book Caste: The
Origins of Our Discontent'! offers insight into why racial inequities in
sport remain prevalent and persistent.

In Part II, this Article describes the major pillars of America’s race-
based caste structure. This socially constructed system, which uses

5. See generally Ramogi Huma & Ellen J. Staurowsky, How the NCAA’s Empire
Robs Predominately Black Athletes of Billions in Generational Wealth, NaT’L COL-
LEGE PLAYERS Ass’'N 1-19 (July 31, 2020), https://www.breakingviews.com/wp-con-
tent/uploads/2020/08/National-College-Players-Association-study.pdf [https://
perma.cc/K28Y-DBLIJ].

6. Id. at 3.

7. 1d. at 9.

8. See, e.g., Martenzie Johnson, Kevin Durant and the Dehumanization of Black
Athletes, UNDEFEATED (June 13, 2019), https://theundefeated.com/features/kevin-du-
rant-and-the-dehumanization-of-black-athletes/ [https://perma.cc/R2A7-JWBB].

9. Position Statement: A Continuing Disgrace—Intercollegiate Athletics Race Is-
sues, DRAKE GRrp. 1, 14 (May 31, 2021), https://www.thedrakegroup.org/wp-content/
uploads/2021/05/FINAL-DRAFT-RACE-PAPER.pdf [https://perma.cc/64EA-GPE4]
[hereinafter Drake Group Position Statement] (concluding that predominantly White
leaders, who control college intercollegiate athletes, neither acknowledge nor address
policies and practices that adversely affect Black athletes, coaches, and
administrators).

10. Id. atiii (stating that Whites, who control intercollegiate athletics, turn a blind
eye to racial inequities); Goodell: NFL Focused on Improving Diversity at All Levels,
SporTs Bus. J. (Feb. 5, 2021), https://www.sportsbusinessjournal.com/Daily/Issues/
2021/02/05/Leagues-and-Governing-Bodies/NFL-Minorities.aspx  [https://perma.cc/
GBSF-BY8C] |hereinafter Improving Diversity at All Levels|] (acknowledging the
awareness of the persistent racial inequities of the NFL).

11. IsaBEL WILKERSON, CASTE: THE ORIGINS OF OUR DisconTENT (2020) [here-
inafter CASTE].
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race as its metric, creates a hierarchy in which Whites reside at the top
as the dominant class and Blacks reside at the bottom as the
subordinate class.'> America’s race-based caste system embeds within
the consciousness of members of each caste stereotypic beliefs and
presumed societal roles.'?

Part I1I discusses how the caste-system mindset contributes to barri-
ers that artificially limit the ability of Blacks to attain positions of
leadership within college and professional sports.'* After discussing
the limits of anti-discrimination laws to achieve greater racial diversity
in sports leadership, this Article offers specific recommendations for
achieving greater diversity.'> Part IV discusses the manifestation of
caste-system mindset and its adverse impact on Black college athletes,
including the transfer of wealth that they disproportionately generate
in the primary revenue producing sports. Part IV addresses policies
and practices that diminish the ability of Black athletes in these sports
to obtain a meaningful education.'® It then examines legal and non-
legal strategies to protect the economic and academic interests of
Black athletes.!” Part V discusses the dehumanizing indignities that
Whites inflict upon Black athletes that are a consequence of the caste
system.'® Once again, specific recommendations are made to address
these behaviors.'® In Part VI, this Article concludes that in addition to
the adoption of specific policies and practices, a necessary step in
moving toward greater racial equity in college and professional sports
is honest recognition that systemic racial inequities are, in part, a
product of a caste-system mindset.?®

At the outset, it is important to be mindful of what caste is and is
not. Caste is structure.”’ It is not about feelings. Therefore, actions
engaged in by White individuals are a product of an embedded caste-
system mindset, which by itself does not make someone a racist who
harbors and acts with racial animus toward Blacks. Rather, such con-
duct reflects the insidiousness of the caste system, its accompanying
mindset, and profound influence on behavior. As Wilkerson states,
the power of caste and its hierarchy is that it is not to be confused with
feelings or emotions or morality.?? “It is about respect, authority, and

12. See discussion infra Part 1I; see also CASTE, supra note 11, at 52.

13. See CASTE, supra note 11, at 18, 52.

14. See discussion infra Part I11.

15. See discussion infra Part I11.

16. See discussion infra Part IV.

17. See discussion infra Part IV.

18. See discussion infra Part V.

19. See discussion infra Part V.

20. See discussion infra Part IV.

21. See CasTE, supra note 11, at 70 (“Caste is ranking. Caste is the boundaries that
reinforce the fixed assignments based upon what people look like.”).

22. Id. at 17 (stating further that caste is “about power—which groups have it and
which do not”).
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assumptions of competence—who is accorded these and who is not.”*
Therefore, practices engaged in by White people acting without con-
scious racial animus but which adversely impact the lives and well-
being of Black Americans demonstrate that none of us “escapes [the]
tentacles” of America’s caste system.?*

II. AmMERICA’S RACE-BASED CASTE SYSTEM

In her book Caste, author Isabel Wilkerson discusses what she de-
scribes as America’s race-based caste system that reflects a state of
mind, which originated during slavery and has become embedded
within American society.”® According to Wilkerson, caste is a social
construct and race®® is a metric used to divide people into a bipolar
hierarchy?” consisting of a dominant caste, occupied by Whites at the
top of the hierarchy, and a subservient caste, occupied by Blacks at
the bottom.?® Latinx, Asian, Indigenous, and other peoples navigate
between the dominant and subservient groups.?

Although Wilkerson states that both race and caste are socially con-
structed, she differentiates them. She explains that caste is a structure
that establishes the boundaries and “reinforce[s] the fixed assignments
based upon what people look like.”*° Elaborating on the critical role
that race plays in the caste system hierarchy, Wilkerson states:

“Race is a social concept, not a scientific one,” . . . “We think we
‘see’ race when we encounter certain physical differences among
people such as skin color, eye shape, and hair texture . . . . What we
actually ‘see’ . . . are the learned social meanings, the stereotypes,
that have been linked to those physical features by the ideology of
race and the historical legacy it has left us.”>!

Wilkerson states that caste “embeds into our bones an unconscious
ranking of human characteristics and sets forth the rules, expectations,
and stereotypes” that govern how people interact daily with members
within and outside of their respective caste.*> As such, Wilkerson ex-
plains that the caste system trains us to view each other “in the lan-
guage of race”? and to process information including the stereotypic

23. Id. at 18.

24. Id. at 384.

25. Id. at 18, 64.

26. Wilkerson states the use of physical characteristics as the basis for assigning
inner abilities and group value may be the most clever way ever devised to manage
and maintain a caste system. /d. at 20.

27. Id. at 19 (stating that while caste is immutable, race is more fluid and subject
to redefinition when it suits the needs of the dominant caste).

28. Id. at 52.

29. Id.

30. Id. at 69-70.

31. Id. at 66-67.

32. Id. at 18.

33. Id.



2022] America’s Race-Based Caste Structure 605

and automatic assumptions about each other based on the caste to
which we belong.** Thus, central to Wilkerson’s caste conceptualiza-
tion is the notion that Americans have inherited the “rules of engage-
ment” of the country’s caste system.?”

A principal pillar of America’s caste system is the division of labor
according to preassigned roles established for individuals notwith-
standing their innate and learned capabilities.*® These roles are de-
rived from presumptions including the dominate caste’s assumed
intellectual superiority, leadership capabilities, and other characteris-
tics that legitimize their entitlement to positions of power and leader-
ship.?” In addition, dominant caste members are presumed worthy of
receiving empathy and the benefit of the doubt.”® In contrast, the
caste system assigns to members of the subordinate caste negative
stereotypic assumptions regardless of their intrinsic abilities, including
intellectual inferiority that situates them for menial positions of servi-
tude to the dominant caste and falsely makes them unfit for leadership
and positions of power.*

While those of the subordinate caste are presumed born for physical
activity, including sports, they are considered innately unfit for leader-
ship positions.*® As such, the dominant caste is expected to be in con-
trol while those of the subordinate caste are expected to take orders
from the presumptively superior dominant caste members.*! Wilker-
son states, “Caste is more than rank, it is a state of mind that holds
everyone captive, the dominant imprisoned in an illusion of their own
entitlement, the subordinate trapped in the purgatory of someone
else’s definition of who they are and who they should be.”** Wilkerson
adds that presumptions that dominant caste members are inherently
smarter, more capable, and deserving are burrowed within our sub-
conscious, and unless we act intentionally to counteract its effect, we
continue to act according to the script.*?

It is often said that sport is a microcosm of larger society** that
shapes as well as reinforces the values within a society.*> Accepting

34, Id.

35. Id. at 52.

36. Id. at 19; see also id. at 132-33.

37. See id. at 18-19, 62-63.

38. Id. at 287.

39. See id. at 18-19, 63-64.

40. See id. at 64.

41. See id. at 273.

42. Id. at 290.

43. See id. at 384.

44, BiLLy Hawkins, THE NEw PLANTATION: BLACK ATHLETES, COLLEGE
SporTs, AND PREDOMINANTLY WHITE NCAA InstITUTIONS 10 (2010); see also MAT-
THEW J. MITTEN, TiMmOTHY DAVis, N. JEREMI DURU & BARBARA OSBORNE, SPORTS
Law AND REGULATION: CASES, MATERIALS, AND PROBLEMS 7 (Wolters Kluwer
2020).

45. MITTEN ET AL., supra note 44, at 5.
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this idea as true, it follows that notwithstanding the ideal of sport as a
meritocracy in which one is evaluated on the basis of their abilities,*
sports like other American institutions have not escaped the invisible
clutches of America’s caste system. As discussed infra,*’ the invisible
yet harmful assumptions of America’s caste system disadvantages
Blacks in sports in specific ways. Pillars of the race-based caste system
that manifest in sport include (1) the presumed intellectual inferiority
of Black athletes and the undue emphasis placed on their physicality,
which results in their academic marginalization in college;*® (2) the
assumed unsuitability of Blacks for leadership roles such as coaches
and general managers for sports teams and leagues and the reserva-
tion of leadership roles primarily for Whites;* (3) the caste-system
notion that Blacks as members of the subordinate caste are to serve
the interests of those of the dominant caste;’° and (4) the idea that
Blacks athletes are not as deserving of the respect and human kind-
ness afforded White athletes.!

I share Wilkerson’s caution that caste and race are not the determi-
nants of every action or policy that adversely impacts African Ameri-
cans in sport.>> I also agree with Wilkerson’s observation, however,
that no aspect of American society, including sport, can be fully un-
derstood without considering caste and its embedded hierarchy.>?
Thus, caste becomes a factor “to whatever infinitesimal degree” in
how we interact with each other and the policies that affect Blacks,
Whites, and others in both society at large and sports.>* Accordingly,
not considering the role of caste in examining the inequitable treat-
ment of Blacks in sport will inhibit an understanding of the prevalence
and persistence of such inequities.

46. Id. at 7.

47. See discussion infra Part IV.

48. See Drake Group Position Statement, supra note 9, at 41.

49. Wilkerson states that another central theme of caste is the reservation of lead-
ership roles for members of the dominant caste. In America’s socially constructed
caste system, expectation and assumptions assign Blacks to role as servants of Whites.
CASTE, supra note 11, at 134-35, 206.

50. See id. at 70.

51. See id. According to Wilkerson, “caste is the granting or withholding of re-
spect, status, honor, attention, privileges, resources, benefit of the doubt, and human
kindness to someone on the basis of their perceived rank or standing in the hierar-
chy.” Id.

52. Id. at 72.

53. Id. at 324; see also MITTEN ET AL., supra note 44, at 699 (indicating race and
sport are intertwined and sport cannot be meaningfully examined without considering
race); HAWKINS, supra note 44, at 18 (stating as it relates to race, the experiences of
Black college athletes mirror those of Blacks in American society generally).

54. CASTE, supra note 11, at 72.
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III. Lmmrtep Acciess TO LEADERSHIP POSITIONS IN SPORTS
A. Leadership Inequity in Sports

This Section proposes that America’s race-based caste system con-
tributes to impediments that limit Blacks’ ability to ascend to leader-
ship positions in both professional and college sports. It initially
examines the racial demographics of persons holding leadership posi-
tions in two professional sports, the NFL and the NBA, in which
Blacks constitute the majority of the players.>® It then examines racial
diversity in the leadership ranks of college sports, particularly FBS
football and Division I men’s basketball. As it relates to the NFL and
NBA, there are occasional instances in which Blacks make inroads in
acquiring leadership positions, such as the Washington Football Team
hiring the first Black man to become president of an NFL franchise®
and the hiring of Black men to fill seven of the eight open head coach
positions in the NBA at the end of the 2020-2021 season.>” Notwith-
standing these glimpses of progress, the overall lack of sustained pro-
gress of Blacks hired to fill leadership positions in the NFL and NBA
represent profound manifestations of the influence of the caste-system
mindset in sport.

1. The National Football League

The end of the 2020-2021 NFL head-coach hiring cycle illustrates
the difficulty Blacks encounter in becoming head football coaches in

55. Richard E. Lapchick, 2021 Racial and Gender Report Card: National Basket-
ball Association, INsT. FOR Diversity & EtHics Sports 6 (2021), https://
www.tidesport.org/nba (click on “2021 NBA RGRC”) [https://perma.cc/AK3W-
CT6B] [hereinafter TIDES 2021 NBA Report Card]; Richard E. Lapchick, 2020 Ra-
cial and Gender Report: National Football League, INsT. FOR DIvERSITY & ETHICS
Sports 8 (2020), https://www.tidesport.org/nfl [https://perma.cc/9V2U-CLV9] (click
on “2020 NFL RGRC”) [hereinafter TIDES 2020 NFL Report Card]. An examina-
tion of the caste system’s impact on leadership roles in other major professional sports
leagues is beyond the scope of this paper. Impediments resulting, at least in part, from
the caste-system mindset also restrict access for Blacks to leadership positions in these
other sports. For a comprehensive study of the racial demographics of leadership posi-
tions in Major League Baseball and Major League Soccer, see Richard E. Lapchick,
2021 Racial and Gender Report Card: Major League Baseball, INsT. FOR DIVERSITY &
EtHics SporTs (2021), https://www.tidesport.org/mlb [https://perma.cc/963N-WR93]
(click on “2021 MLB RGRC”); Richard E. Lapchick, 2021 Racial and Gender Report:
Major League Soccer, INsT. FOR DIvErsiTy & EtHICS SporTs (2021), https://
www.tidesport.org/mls  [https://perma.cc/937N-NLEA] (click on <2021 MLS
RGRC”).

56. Jason Wright was hired to the position by the NFL’s Washington Football
Team. Gillian R. Brassil & Eleanor Lutz, In 30 Years, Little Progress for U.S. Sports
Leagues on Leadership Diversity, N.Y. Tmmes (Dec. 23, 2020), https:/
www.nytimes.com/interactive/2020/12/23/sports/diversity-coaches-sports.html [https://
perma.cc/KS9D-P4P2].

57. Marc J. Spears, ‘We’re Moving in the Right Direction’: Black Coaching Hires in
NBA Bring Excitement, UNDEFEATED (July 19, 2021), https://theundefeated.com/fea-
tures/were-moving-in-the-right-direction-black-coaching-hires-in-nba-bring-excite-
mentn [https:/perma.cc/NSIM-7APM].
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the league. Of the seven head coach openings, one was filled by a
Black man.*® Although Black athletes account for over 70% of NFL
players, the most recent hire means only three of the NFL’s 32 teams
have a Black head coach.” In the face of yet another dismal hiring
season and the overall lack of racial diversity in the NFL, the league’s
commissioner, Roger Goodell, expressed his disappointment.®
“[L]ack of diversity isn’t just a head-coaching issue but an issue
throughout positions on all clubs.”®!

Voluntary efforts to increase racial diversity in NFL leadership have
not achieved their intended results. In 2003, the NFL adopted the
Rooney Rule, which requires NFL franchises to interview at least one
candidate of color for head coaching positions.®? In 2009, the Rooney
Rule was expanded to encompass senior football operations positions
(i.e., “general manager jobs and equivalent front office positions™).%?
The Rule was further updated in 2020 to require franchises to inter-
view at least two non-White candidates for head coach positions and
also interview at least one non-White candidates for offensive and de-
fensive coordinator positions.®* The Rule does not, however, require
franchises to hire any of the coaches of color who are interviewed.®
Although the Rooney Rule is well intentioned, it has not resulted in
appreciable sustained progress as team management circumvents the
rule by engaging in token interviews of Black candidates® that fre-

58. Michael Rosenberg, What It Means—and Doesn’t Mean—That Eric Bieniemy Is
Not a Head Coach, SPorTs ILLUSTRATED (Feb. 5, 2021), https://www.si.com/nfl/2021/
02/05/closer-look-at-bieniemy-lack-of-black-nfl-coaches-daily-cover [https://perma.cc/
SL78-H2G4].

59. Brassil & Lutz, supra note 56.

60. Improving Diversity at All Levels, supra note 10.

61. Id.

62. K.L. Gallagher et al., Field Studies: NFL Coach Hiring and Pathways in the
Rooney Rule Era, GLoB. Sports Inst. 2 (Feb. 5, 2021), https://globalsportmat-
ters.com/wp-content/uploads/2021/02/GlobalSportInstitute-Field-
StudiesNFLFeb2021.pdf [https://perma.cc/YZ37-GWPQ)].

63. Press Release, NFL Commc’ns, NFL Expands Rooney Rule Requirements to
Strengthen Diversity (Dec. 12, 2018), https:/nflcommunications.com/Documents/NFL
%20Expands %20Rooney %20Rule %20Requirements %20to %20Strengthen %20Di-
versity %2012.12.18 %20FIN AL %20for %20distribution.pdf [https://perma.cc/ZXp6-
4KARY]; see also Brassil & Lutz, supra note 56.

64. Brassil & Lutz, supra note 56.

65. Id.

66. Cedric Golden, Golden: Why Black NFL Head Coaches Are Becoming an En-
dangered Species, STATESMAN (Jan. 11, 2020, 2:30 PM), https://www.statesman.com/
sports/20200111/golden-why-black-nfl-head-coaches-are-becoming-endangered-spe-
cies [https://perma.cc/LSSN-CWUA] (stating that the Rooney Rule has become a to-
ken process); see also Drake Group Position Statement, supra note 10, at 11
(“Tokenism is the result of a system that allows low numbers of minority applicants
coupled with failure to recruit highly qualified minority applicants within the
marketplace.”).
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quently occur after the decision already has been made to hire a
White candidate.®’

A recent report examining the hiring of NFL coaches found no evi-
dence of a “[c]onsistent increase in the number of [NFL] head coaches
of [c]olor” between the seasons the Rooney Rule was adopted—
namely, 2002-2003 and 2019-2020.°® The report noted three seasons
during this 18-year period in which no coaches of color were hired.®
This included the year 2013 when there were eight head-coach vacan-
cies.”® According to the report, NFL teams also have a poor record of
hiring Blacks and other persons of color to be offensive coordinators,
the “most prolific pathway” to becoming an NFL head coach.”! Dur-
ing the 2002-2003 and 2019-2020 timeframe, Whites comprised 84.7%
of outgoing offensive coordinators and 86.8% of incoming (newly
hired) offensive coordinators.”” Year after year, team CEO/presidents
and general managers have been predominantly White men,”?
prompting the lead author of the report to state: “There should be
serious concern in the consistent lack of representation of people of
color within general manager and team CEO/president roles on NFL
teams as representation at positions of influence is vital for improving
racial and gender hiring practices within the League.””*

A New York Times analysis of data of the racial demographics in
the five major sport leagues in the United States concluded that
“[d]espite a handful of initiatives meant to increase diversity in the
leadership of sports organization, coaching and management roles
have mostly gone to [W]hite candidates in the past 30 years.””> This
analysis also noted the gap between diversity hires and the leagues’
rhetoric that espouses the goal of increasing diversity in leadership.”®
It also noted the minimal progress in diversifying the leadership posi-
tions on NFL and NBA teams over a 30-year period.””

67. Sally Jenkins, NFL’s Bleak Record on Diversity Hiring Ends with Owners but
Starts with Coaches, WasH. Post (Jan. 14, 2020) https://www.washingtonpost.com/
sports/nfl/nfls-bleak-record-on-diversity-hiring-ends-with-owners-but-starts-with-
coaches/2020/01/14/8aa2bc8e-36e7-11ea-bf30-ad313edec754_story.html [https://
perma.cc/SSFT-MAMW]; Shalise Manza Young, Deeper Than Color, Good Coaches
Continue to Be Passed Up, GLOB. SPOrRTsS MATTERs (Feb. 5, 2021), https://global-
sportmatters.com/culture/2021/02/05/deeper-than-color-good-coaches-continue-to-be-
passed-up/ [https://perma.cc/3MP5-A25M] (commenting that even though it is well
intentioned, the Rooney Rule has become ineffective).

68. Gallagher et al., supra note 62, at 2.

69. Id. at 5.

70. Id.

71. Id. at 13.

72. Id. at 15.

73. TIDES 2020 NFL Report Card, supra note 55, at 7, 14, 33-34.

74. Id. at 3.

75. Brassil & Lutz, supra note 56.

76. Id.

77. 1d.
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2. The National Basketball Association

As noted supra,’® considerable progress was made in diversifying
NBA head coaches during 2020-2021. Perhaps this significant increase
in Black coaching hires will launch a sustained period of diversifying
the NBA’s leadership. Historically, this has not been true, in a league
in which Black athletes currently comprise approximately 73%t of
NBA players.”” While the percentage of Black coaches and general
managers is more impressive than their NFL counterparts, a historical
review reveals past years marked by substantial increases in the num-
ber of Black NBA coaches and general managers only to be followed
by years of stagnation.®® During the 2003-2004 season, Blacks consti-
tuted 36.7% of NBA head coaches.?! For the 2011-2012 season, the
percentage increased to 46.7% only to fall to between 20% and 26.7 %
for the six seasons between 2015-2016 and 2020-2021.% This lack of
sustained progress also occurred with respect to Black CEO/Presi-
dents. Blacks held 12.1% of these NBA positions during 2006-2007.%3
In the 13 seasons between 2007-2008 and 2020-2021, Black CEO/
presidents ranged between 5.3% and 23.2%.%* During the 2010-2011
season, Blacks accounted for 23.3% NBA general managers.®> For the
ten seasons between 2010-2011 and 2020-2021, the percentage of
Black NBA general managers ranged between 6.7 and 26.75.%¢ Conse-
quently, the 2021 substantial increase in the number of Black NBA
head coaches must be met with guarded optimism.

The NBA does not have a Rooney-type rule that specifies guide-
lines. Rather, the NBA’s primary initiative to increase the racial diver-
sity of head coaches is the Coaches Equality Initiative (the
“Initiative”), which is a partnership of the NBA and NBA Coaches
Association.?” The Initiative seeks to “identify and develop top coach-
ing talent with the goal of growing the number of highly skilled
coaches in the NBA and ensuring a level playing field for the develop-
ment and advancement of all qualified coaching candidates.”®® The
Initiative’s programing includes coaching workshops aimed at devel-
oping coaching and executive competencies and networking.®’

78. See supra discussion accompanying note 50.

79. TIDES 2021 NBA Report Card, supra note 55, at 6.

80. Id. at 60.

81. Id.

82. Id.

83. Id. at 62.
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85. Id. at 63.

86. Id.

87. Id. at 44.

88. Recruiting and Development, NBA, https://inclusion.nba.com/recruiting-and-
development/ [https://perma.cc/RA44-ZDMW].

89. Id.
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3. Division I Intercollegiate Athletics

Unfortunately, efforts to diversify the leadership of Division I inter-
collegiate athletics more closely align with the NFL rather than the
NBA The most recent comprehensive examination of the racial
demographics of college sports leadership makes a compelling case of
the extent to which Whites predominate in power positions (e.g., head
coach and athletic director) and the ineffectiveness of efforts to in-
crease diversity.?® In 2020, White people comprised 78% of Division I
athletic directors.”’ The overall Division I percentage mirrored those
within the five most elite athletic conferences, the Power Five confer-
ences—the Atlantic Coast Conference (“ACC”), Big 10 Conference,
Big 12, PAC-12 and Southeastern Conference (“SEC”). Whites com-
prised 79% of athletic directors within Power Five institutions.
Within this group of conferences, the percentage of White athletic di-
rectors ranged from an average of 60% for PAC 12 institutions to 93%
for ACC institutions.”

The forgoing statistics are mirrored in other power positions includ-
ing those in the pipeline to become athletic directors.”* In 2020,
Whites comprised 84% of Division I associate athletic directors.”
Within FBS Division I autonomy institutions, Whites held 84% of as-
sociate athletic director positions.”® Whites also predominate in other
positions of power including chancellors and presidents,”” head ath-
letic trainers,”® and faculty athletic representatives.””

90. Paul Steinbach, College Racial and Gender Hiring Largely Unchanged, ATH-
LeTIC Bus. (Feb. 25, 2021), https://www.athleticbusiness.com/staffing/college-racial-
and-gender-hiring-largely-unchanged.html [https://perma.cc/6D2Y-X4HQ]; see also
Richard E. Lapchick, 2020 DI FBS Leadership College Racial and Gender Report
Card, INsT. FOR D1vERsITY & ETHICS SPORTS (2021), https://www.tidesport.org/divi-
sion-1-leadership [https://perma.cc/SPSA-NKFZ] [hereinafter TIDES 2020 College
Racial Gender Report Card] (click on “2020-21 DI Leadership Report™).

91. NCAA Demographics Database, Demographics by Race/Ethnicity, NAT'L COL-
LEGIATE ATHLETIC Ass’N (Mar. 2021), https://www.ncaa.org/about/resources/re-
search/ncaa-demographics-database (click on “Demographics by Race/Ethnicity”)
[https://perma.cc/ HQ79-QDNY] [hereinafter NCAA Racial Diversity Researchl].

92. Id.

93. Id.

94. Id.

95. Id.

96. When examined by conference, the percentage of White associate athletic di-
rectors ranged from 80% for Pac-12 universities to 89% for SEC schools. Id.

97. Within Division I athletic institutions, White comprised 79% of chancellors
and presidents and Blacks held 11% of those positions. Id. Within FBS schools, the
percentages were 85% and 3% for Whites and Blacks, respectively. NCAA Racial
Diversity Research, supra note 91.

98. Whites comprised 90% and 92% of head athletic trainers within FBS auton-
omy and FBS non-autonomy conferences, respectively. Id.

99. Whites comprised 82%, 76%, and 88% of faculty athletic representatives
within Division I overall, FBS autonomy, and FBS non-autonomy institutions, respec-
tively. Id.
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Whites also overwhelming predominate in the highly visible head
coach positions in the intercollegiate athletics’ primary revenue-pro-
ducing sports, Division I FBS football and Division I men’s basketball.
For the 2019-20 season, Whites comprised 82%, 79%, and 91% of
head men’s football coaches within Division I overall, FBS autonomy,
and Division I FBS non-autonomy institutions, respectively.'® Within
FBS autonomy conferences, the percentage of Whites holding head
men’s football coach positions ranged from 50% for Pac-12 institu-
tions to 100% for Big 12 institutions, respectively.'® Whites also
predominated as offensive and defensive coordinators, positions often
considered springboards to becoming a head football coach.'®> Whites
accounted for 82%, 77%, and 87% of offensive coordinators, respec-
tively, within Division I overall, FBS autonomy, and Division I FBS
non-autonomy institutions.'® Whites also accounted for 74%, 79%,
and 76% percent of defensive coordinators within Division I, FBS au-
tonomy, and Division I FBS non-autonomy institutions, respec-
tively.'** These percentages contrast sharply with racial demographics
in Division I, FBS autonomy, and FBS non-autonomy institutions,
where Black football players comprised 48%, 46%, and 52% of foot-
ball players, respectively.'®

For the 2019-2020 season, Whites comprised 71%, 83%, and 70%
of head football coaches within Division I overall, FBS autonomy, and
Division I FBS non-autonomy institutions, respectively.'° Within FBS
autonomy schools, the percentage of White head coaches ranged from
73% within the ACC to 93% within the Big Ten.'?” As was true for
football, these percentages contrast sharply with the demographics of
basketball players. Black men comprised 56%, 50%, and 61% of bas-
ketball players within Division I overall, FBS autonomy, and FBS
non-autonomy institutions, respectively.!*®

The forgoing numbers demonstrate the lack of significant progress
toward achieving greater racial diversity in leadership of college sports
and the ineffectiveness of measures to increase diversity. In 2016, the
NCAA adopted a “Pledge and Commitment to Promoting Diversity”
in intercollegiate athletics.'”® Notwithstanding this pledge and state-
ments calling for greater racial diversity in the leadership of Division I
athletics, a lack of diversity persists.'!® This lack of racial diversity is

100. Id. (click on “Coach and Student-Athlete Demographics by Sport”).

101. Id.

102. Id.

103. Id.

104. NCAA Racial Diversity Research, supra note 91 (click on “Coach and Student-
Athlete Demographics by Sport”).

105. Id.

106. Id.

107. Id.

108. Id.

109. TIDES 2020 College Racial Gender Report Card, supra note 90, at 3.

110. Id. at 2.
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also notable given the demographics of the athletes who coaches and
other athletic personnel lead.'"!

[The leadership fails to] reflect the far more diverse composition of
students and student-athletes at colleges and universities across the
country. They do not even reflect the composition of the American
people. . . . Unfortunately, in college sports, specifically the FBS
institutions, the overrepresentation of [W]hite men has strongly in-
fluenced the lack of opportunities for women and people of color.
This is reflected in how Black football head coaches are vastly un-
derrepresented compared to the number of Black football student-
athletes.!'?

Thus, the Pledge recognizes the slow pace of progress.

A similar sentiment was expressed by the Knight Foundation Com-
mission in its report titled Achieving Racial Equity in College
Sports.'? “Whether due to implicit bias or explicit bias or other barri-
ers, the stark reality is that there is a lack of diversity among coaches,
athletic directors, other athletic department administrators, and
faculty athletic representatives, and particularly a shortage of Black
and other leaders of color and staff.”''* While acknowledging the oc-
casional yearly improvements in the hiring of college Division I bas-
ketball coaches, the Knight Commission concluded that policies,
including those intended to correct the “inequality[,] have been inef-
fective.”!'> It also emphasized the “abject failure of FBS football pro-
grams to boost” the hiring of head FBS football coaches.''® This
failure is evident in the racial gap between Black players and White
head coaches within institutions in the SEC, the premier football con-
ference. Between 2012 and 2020, Black players accounted for between
56% and 61% of SEC football players while within the same
timeframe, Whites constituted a low of 71% in 2013 and a high of 87%
in 2020 of SEC head football coaches.!'”

The gap in football is particularly glaring when recent head football
coach hiring is considered. A 2020 study (the “Report”) examined
FBS head football coaches hired between the 2009-2010 and 2018-19
seasons.!'® Two findings are particularly salient. Noting the year-to-

111. Id. at 3 (arguing those in positions of leadership in college sport should reflect
those whom they lead).

112. Id. at 2-3 (quotation omitted).

113. KNIGHT COMM’N ON INTERCOLLEGIATE ATHLETICS, ACHIEVING RAcIAL Eo-
uity IN CoOLLEGE SporTs, Knigar Comm’'~n 10 (May 2021), https:/
www.knightcommission.org/wp-content/uploads/2021/05/KCIA-Racial-Equity-Re-
port_5.12.21.pdf [https://perma.cc/D623-WS34] [hereinafter KnigHT ComMm'N
REPORT].
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116. Id. at 11.

117. NCAA Racial Diversity Research, supra note 91.

118. S.N. Brooks et al., Field Studies: A 10-Season Snapshot of NCAA Power Five
Head Coaching Hires, GLOBAL SPORTS INsT. 2 (Sept. 24, 2020), https://globalsport
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year variability in the racial demographics of college football head
coaches, the Report noted a trend—the biggest increases were in the
number of White coaches hired.!'® The Report also concluded that the
majority of new head football coach hires between the 2009-2010 and
2018-2019 seasons had played football in college."” An ESPN study
concluded that even though there has been moderate increases in
Black hires since 2010, overall there has not been a “sustained surge”
in the hiring of Black head football coaches, offensive and defensive
coordinators, and athletic directors at Power Five athletic programs
since the 1980s.'2! Given the high numbers of Black athletes who have
played college football over the past 30 years, in a meritocracy, it
would seem that more Blacks should have ascended to football head
coach and other leadership positions.

4. The Caste-System Mindset and Sports Leadership

The overwhelming representation of White people in leadership
roles in the NFL, NBA, and college sports reflect the pervasiveness
and impact of the caste-system mindset in American sports. It may not
be that the prominence of White males in sports’ leadership positions
is a result of overt racism.'?> It is, however, a consequence of
America’s race-based caste system, including the presumed superior
leadership attributes of Whites and the presumed unsuitability of
Blacks for leadership roles and intellectual inferiority.!??

White team and league officials pronounce their desire to increase
racial diversity in sports’ leadership positions, but their conduct often
suggests otherwise, and the justifications offered to rationalize the
lack of sustained progress ring hollow.'?* For example, reasons that

matters.com/wp-content/uploads/2020/12/Field-Studies-NCA A-Power-Five-FINAL-
12.17.20.pdf [https://perma.cc/MX9Y-FLHF].

119. Id. at 5.

120. Regarding NCAA football coaches, 76% of White coaches and 71% of
coaches of color had played college football. Id at 8. Similarly, 17% of NCAA coaches
of color and 9% of White coaches were previously NFL players. /d.

121. Adam Rittenberg, Black Hires in College Football Leadership, ESPN, https:/
www.espn.com/espn/feature/story/_/id/31905530/the-history-black-hires-college-foot-
ball-leadership [https://perma.cc/KRX4-GMKR].

122. Kenneth L. Shropshire, Field Studies: The Shape of the NFL Head Coaching
River, GLOB. SPOrRTS MATTERs (Jan. 13, 2020) https://globalsportmatters.com/from-
our-1ab/2020/01/13/the-shape-of-the-nfl-coaching-river/ [https://perma.cc/7VLT-YU4J]
(“Overt racism is rare in sport hiring, but the outcomes that imply different treatment
based on race are still evident.”); Kevin Brown & Antonio Williams, Out of Bounds:
A Critical Race Theory Perspective on ‘Pay for Play’, 29 J. LEGAL AsPEcTs SPORT 30,
38,71 (2019) (concluding the discrimination against Black college athletes may be the
result of unconscious bias rather than overt discrimination, but Black athletes are
nevertheless disproportionately impacted by policies that grow out of unconscious
bias fed by stereotypes).

123. See CasTE, supra note 11, at 206.

124. Kurt Streeter, The N.F.L.’s Flagging Effort to Hire Black Head Coaches, N.Y.
Tmmes (Feb. 1, 2021), https://www.nytimes.com/2021/02/01/sports/football/NFL-black-
coaches-Eric-Bienemy.html [https://perma.cc/V9Vz-EWKY] (rebutting the justifica-
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have been articulated for the paucity of Black NFL head coaches in-
clude the following: insufficient numbers of Black candidates in the
head coach pipeline; Blacks lack effective interviewing and communi-
cations skills; and Black candidates’ lack of experience.’?® A dis-
turbing explanation that transcends sports or leagues, which often
masks unconscious racial bias, surfaces when the other rationales are
not remotely applicable: “[H]e’s qualified but not a good fit for our
organization.”!?¢

The longstanding racial stereotypes of intellectual inferiority that
buttresses America’s caste system influence White decisionmakers’
hiring practices.'”” The embedded caste-system mindset operates in-
visibly to constrain White decisionmakers’ ability to assign Black to
positions of authority because doing so is contrary to the unconscious
belief that Blacks are not to be placed in a position of authority over
White people.'?® Consistent with the caste-system mindset, White
decisionmakers are comfortable with Black players being of service in
generating the revenue for sports teams but “when it comes to the
face of the franchise, it’s clear many of them don’t see Black men as a
fit for the role.”'?® Thus, America’s race-based caste system mindset
artificially limits the number of African-American NFL head coaches,
general managers, and upper-level sports personnel. Professor Ken-
neth Shropshire states: “Overt racism is rare in sport hiring, but out-
comes that imply different treatment based on race are still
evident.”!3°

For example, those in power speak of the heightened level of com-
fort with White candidates who are viewed as fitting into the organiza-
tion. The owner of an NFL franchise explained his hire of a White
head coach with very little coaching experience as follows: “[He] just
has a certain presence about him.”'*" Another NFL team owner said
the following about the White applicant he hired as head coach: “I
knew [him] long before he ever walked through these doors, . . . [s]o

tions generally offered); see also Young, supra note 67 (commenting on how the rhet-
oric of decision-makers is inconsistent with their hiring practices).

125. Streeter, supra note 124.

126. Timothy Davis, Racial Norming, Coaching, and NFL’s Race-Based Caste Sys-
tem, GLOB. SPORTS MATTERS (Mar. 1, 2021), https://globalsportmatters.com/busi-
ness/2021/03/01/racial-norming-coaches-and-the-nfls-race-based-caste-system/ [https://
perma.cc/U2BM-D7V9].

127. See Jim Trotter, Eric Bieniemy, Byron Leftwich Left Waiting as Number of
Black NFL Head Coaches Stagnates, NFL (Feb. 2, 2021, 4:40 PM), https://
www.nfl.com/news/eric-bieniemy-byron-leftwich-left-waiting-as-number-of-black-nfl-
head-coaches-st [https://perma.cc/48B8-HN4K] (commenting on those who influence
owners’ hiring decisions).

128. See CASTE, supra note 11, at 70, 136.

129. Young, supra note 67.

130. Shropshire, supra note 122.

131. Ken Belson, In Competition for Top Jobs, in the N.F.L. and Beyond, It Pays to
Be a White Man, N.Y. Times (Jan. 12, 2020), https://www.nytimes.com/2020/01/12/
sports/football/rooney-rule-nfl-coach-diversity.html [https://perma/cc/3ASM-8GKN].
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much more went into how and why he’s sitting at this table today.”!'3>
Such statements are representative of the flawed thinking and hiring
processes used to evaluate top candidates at many elite institutions,
including sports organizations such as the NFL.'** These flawed
processes stand out, however, in the NFL “because [B]lack athletes
dominate team rosters and the league has long struggled on race
issues.”!3*

The willingness of White decision makers to hire White coaches
with little or no head coaching or assistant coaching experience is con-
sistent with the caste-system mindset that affords those of the domi-
nant caste with the presumption of competence and grants them the
benefit of the doubt.'*> On the other hand, experienced Black coach-
ing candidates are passed over for head coaching positions. “[N]o one
has yet to offer a valid reason why someone with the depth of experi-
ence” of certain Black coaches develop over years are “grossly over-
looked.”'*¢ This commentator adds:

A perusal of team rosters in the league will show that around 70
percent of players are African-American, which makes it easy to
conclude that owners are fine with Black men as entertainment,
putting their bodies and brains on the line to play a brutal sport that
pulls in billions in television rights and other revenues. . . . But when
it comes to the face of the franchise, it’s clear many of them don’t
see Black men as fit for the role.'®’

Blacks are, therefore, denied the opportunity to be featured as head
coaches, the most visible position on the football field.

In both professional and college sports, franchise owners and ath-
letic directors and presidents, in college sports, are not solely responsi-
ble for the current lack of racial diversity of leadership. The
longstanding racial stereotypes of the intellectual inferiority of Blacks
influence the powerful network of others, including largely White
front office personnel, league officials, coaches, search firms, and
agents.'*® Coaches also impede the ability of Blacks to progress to
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135. CAsTE, supra note 11, at 70, 136.

136. Young, supra note 67 (commenting on how the rhetoric of decision-makers is
inconsistent with their hiring practices).

137. Id.; see also Jarrett Bell, Opinion: NFL Owners Keep Rejecting Black Head-
Coaching Candidates. Is It Time for Legal Action?, USA Tobay, https:/
www.usatoday.com/story/sports/nfl/columnist/bell/2021/03/06/nfl-owners-rejecting-
black-head-coaches-legal-action/4593280001/ (Mar. 6, 2021, 12:09 PM) [https:/
perma.cc/7RCG-UEBR].

138. Adam Rittenberg, Even with Recent Push for Diversity, Fewer Black Coaches
Getting Top FBS Head-Coaching Jobs, UNDEFEATED (May 19, 2021), https://
theundefeated.com/features/even-with-the-recent-push-for-diversity-fewer-black-
coaches-getting-top-fbs-head-coaching-jobs/ [https://perma.cc/3RK9-OMLD] (noting
that search firms and agents who represent coaches are nearly exclusively White).
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leadership positions. The presumed right of entitlement to leadership
no doubt influences White coaches to promote younger White
coaches and offensive coordinators who look like them and overlook
more experienced Black candidates.'*” “Unspoken gentlemen’s agree-
ments” as exemplified by the “reshuffling effect,” which occurs when
White head and assistant coaches are rehired as coaches by other
teams, impedes the upward mobility of Black candidates.'*® Data
demonstrate the high rate at which White-male coaches are rehired.
Since 1963, 112 White men lost NFL head coaching jobs only to be
reemployed as head coaches, offensive and defensive coordinators,
and other sideline positions.'*! Over the same timeframe, 18 men of
color who were terminated were rehired.'** Another study found that
29.5% of White NFL head coaches hired over a 10-year period had
previously been NFL head coaches, while this was true for only 8.3%
of the coaches of color hired during the period.'*

Reshuffling appears to have occurred in February 2021, when Ur-
ban Meyer, the novice head coach of the NFL’s Jacksonville team,
hired Chris Doyle to serve as the team’s director of sports perform-
ance.'** The hire was controversial because Doyle had served as the
strength coach for the University of lowa before signing a separation
agreement with the institution.'*> The agreement followed accusations
by several Black Iowa football players that Doyle mistreated them
and used racist language.'*® The president of the Fritz Pollard Alli-
ance, an organization dedicated to increasing diversity in sports, criti-
cized the hire: “Urban Meyer’s statement, ‘I’ve known Chris for close
to 20 years|’] reflects the good ol’ boy network that is precisely the
reason there is such a disparity in employment opportunities for Black
coaches.”!*

Apart from the denial of opportunities for Blacks in leadership po-
sitions, the over-representation of Whites in leadership and Blacks on
the playing field led by White coaches indirectly perpetuates the stere-
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note 138 (commenting on nepotism as an impediment to hiring Black coaches).
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otypical beliefs that Whites are intellectually superior and innately de-
serving of leadership, particularly when leading and directing Black
men. This coupled with the paucity of Blacks among the most visible
leaders in sports, head coaches, reaffirms the caste system pillar that
Blacks are “physically gifted” yet “lacking the necessary mental skills
and intelligence needed for elite occupations” such as head coach or
general manager.'*® Commenting on the absence of Blacks in athletic
leadership, one of the few Black offensive coordinators in the FBS
stated: “You have this mindset that’s been set in our country, in our
minds, in our culture, why people aren’t equipped to do certain
things. . . . It spills right over into everyone’s thinking. It’s not right,
but it has been the norm.”'* Tt also deprives members of all castes
with the opportunity to see Blacks and Whites in positions that
counter the caste-system’s embedded messages that only members of
the dominant caste are deserving of leadership and respect.

B. Addressing Inequities in Leadership
1. Uncertainties of a Litigation Strategy

Even though the threat of a lawsuit was instrumental in persuading
NFL owners to adopt the Rooney Rule and has spurred other changes
in sport, experts are divided on the likelihood of success of filing a
lawsuit against the NFL and teams to increase racial diversity in
sports.'>® Impediments include finding a coaching prospect willing to
initiate a lawsuit against either a college or professional team. It is
likely that such a coach or a coordinator would be ostracized and
would jeopardize their coaching career.'! Establishing the proof nec-
essary to succeed on an intentional discrimination claim under Title
VI and Title VII and a disparate impact claim under Title VII also
creates a barrier.

Jackson v. University of New Haven'>> is one of the few cases in
which a Black candidate for a coaching job alleged he was not hired
because of racial discrimination.'>® The University of New Haven’s

148. Brown & Williams, supra note 122, at 77.

149. Ivan Maisel, The Lack of Black College Football Coaches Is Still Glaring, and
so Are the Excuses Behind It, ESPN (Dec. 3, 2020), https://www.espn.com/college-
football/story/_/id/30435797/the-lack-black-college-football-coaches-glaring-the-ex-
cuses-it [https://perma.cc/CT9J-MFML].

150. See Bell, supra note 137; Tim lannello, Time to Sue? Legal Action May Be
Necessary to Secure More Minority Head Coaches in NFL, Experts Say, CRONKITE
News (Apr. 21, 2021), https://cronkitenews.azpbs.org/2021/04/21/nfl-minority-head-
coaches/ [https://perma.cc/BN54-CFGF]; Ron S. Hochbaum, “And It Only Took
Them 307 Years”: Ruminations on Legal and Non-Legal Approaches to Diversifying
Head Coaching in College Football, 17 ViLL. SporTs & EnTt™m'T L.J. 161, 198 (2011)
(disputing those who say that an intentional discrimination claim can succeed only by
finding “smoking guns,” demonstrating an intent to discriminate).

151. Hochbaum, supra note 150, at 202.

152. 228 F. Supp. 2d 156 (D. Conn. 2002).

153. Id. at 158-59.
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hiring criteria included prior coaching experience at the collegiate
level.'>* Jackson possessed coaching experience but not collegiate ex-
perience.'>> He alleged that this hiring qualification amounted to in-
tentional discrimination under Titles VI and VII and disparate
treatment discrimination under Title VIL.'*® Analyzing Jackson’s in-
tentional discrimination claim, the court applied the McDonnell
Douglas burden shifting standard, which requires a plaintiff to proffer
evidence of a prima facie case of discrimination.’”” In determining
that Jackson had failed to establish a prima facie case before the bur-
den shifted to the defendant, the court found that Jackson failed to
establish a requisite for a prima facie case—*“qualification for the em-
ployment.”!>® The court stated that even though the plaintiff subjec-
tively believed he met the conditions for the position, the facts
objectively demonstrated he did meet the posted requirement—prior
collegiate coaching experience.!*® The court also noted the broad def-
erence afforded employers in determining hiring criteria.'®® “Absent a
showing by the plaintiff that the employer’s demands were made in
bad faith . . . an employer . . . is not compelled to submit the reasona-
bleness of its employment criteria to the assessment of either [a] judge
or jury.”'®" The court continued, “Deference must be given the de-
fendants in selecting college coaching experience as a qualification for
the position of head coach.”'®?

Turning to the disparate impact claim, the Jackson court stated a
plaintiff presents a prima facie case of disparate impact by showing
“that a specific policy or practice of the defendant has had a dispro-
portionately negative impact on the plaintiff’s protected class.”'®® It
concluded that the plaintiff’s statistical proof, an article in a sports
journal, fell short.!®* In so ruling, the court recognized the validity of
using statistical evidence.'® It noted, however, that

in a case of discrimination in hiring or promoting, the relevant com-
parison is between the percentage of minority employees and the
percentage of potential minority applicants in the qualified labor
pool. . . . The mere absence of minority employees in upper-level

154. Id. at 157.

155. Id. at 158.

156. Id.

157. Id. at 159; see McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).

158. Jackson, 228 F. Supp. 2d at 160; see also Green, 411 U.S. at 802. The other
requirements are membership in a protected class; an adverse employment decision;
and circumstances giving rise to an inference of discrimination. Green, 411 U.S. at
802.

159. Jackson, 228 F. Supp. 2d at 161.

160. Id.

161. Id. (quoting Thornley v. Penton Publ’g, Inc., 104 F.3d 26, 29 (2d Cir. 1997)).

162. Id. at 161.

163. Id. at 163.

164. Id. at 165.

165. Id. at 163.
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positions does not suffice to prove a prima facie case of discrimina-
tion without a comparison to the relevant labor pool.!®°

Jackson’s inability to provide statistically reliable comparative hiring
data justified the court’s dismissal of his disparate impact claim.

Similar to the result in New Haven, Black coaching applicants have
achieved very limited success in racial discrimination suits against
their institutions. A limited victory was achieved in Jackson v. Na-
tional Football League,'®” in which a Black applicant for a short-lived
NFL affiliated league filed a Title VII action when he was neither in-
terviewed nor hired for a coaching position.'®® The defendant asserted
that the plaintiff was not hired because he lacked the minimum quali-
fications.'® The court denied the defendant’s motion for summary
judgment because there were material issues of fact as to what mini-
mum qualifications had been established for the affiliate’s head
coaches and whether plaintiff’s coaching experience satisfied the crite-
ria.'”® Other cases, arising primarily at the high school level, reflect
mixed results for plaintiffs alleging racial discrimination was the basis
for their not being promoted or hired for a coaching position.'”!

Jackson v. University of New Haven and other cases demonstrate
the formidable legal obstacles to a plaintiff prevailing in a Title VII
action against a college or professional sports league. This is particu-
larly true given the subjective considerations that are inherent in the
selection of head coaches and the deference courts afford defendants
in making hiring decisions. This is not to say, however, that the obsta-
cles are insurmountable for a plaintiff who has the legal and financial
support necessary to engage in thorough discovery and obtain the sta-
tistical evidence that Jackson was unable to establish. At the same

166. Id. at 166 (quoting Carter v. Ball, 33 F.3d 450, 456 (4th Cir. 1994)).

167. No. 92 CIV. 7012, 1994 WL 282105, at *8 (S.D.N.Y. June 21, 1994).

168. Id. at *2.

169. Id.

170. Id. at *3.

171. See, e.g., Harris v. Birmingham Bd. of Educ., 712 F.2d 1377, 1383 (11th Cir.
1983) (denying defendant’s motion for summary judgment for failure of school board
to post coaching vacancies, have objective hiring criteria, and to provide evidence of
rejection of plaintiff or nondiscriminatory reason for hiring another applicant was
warranted). But see Williams v. Anderson, 562 F.2d 1081, 1095-96 (8th Cir. 1977)
(holding that defendant successfully rebutted claim of intentional discrimination in
coach’s assignments); Parker v. Chilton Cnty. Bd. of Educ., No. 2:12-cv-0650, 2014
WL 116341, at *8-9 (M.D. Ala. Jan 13, 2014) (granting defendant’s motion for sum-
mary judgment given lack of evidence that school board hired another coach other
than for its stated nondiscriminatory reason); Burkette v. Montgomery Cnty. Bd. of
Educ., No. 2:04-cv-01143, 2006 WL 3147435, at *7 (M.D. Ala Oct. 31, 2006) (holding
that the plaintiff, a Black applicant for coaching positions, failed to present evidence
of his qualifications and that the school board’s reasons for not promoting him and
awarding positions to others were pretextual); see also Rabalais v. St. Martin’s Episco-
pal Sch., No. Civ.A. 95-3768, 1998 WL 13596, at *4-5 (E.D. La. Jan. 14, 1998) (re-
jecting a White coach’s racial discrimination claim based on a Black woman being
hired as head coach instead of the White coach).
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time, the uncertainties of a litigation strategy warrant pursuing other
efforts to achieve greater racial diversity in sport leadership positions.

2. Non-Litigation Strategies

Several suggestions have been offered to increase diversity of lead-
ership in college and professional sports. At the college level, it has
been suggested that universities adopt a “Russell Rule,” named after
former NBA player Bill Russell, which would parallel the Rooney
Rule in requiring colleges to include a member of a traditionally un-
derrepresented group within the pool of candidates for upper-level
management positions including athletic director, head and full-time
assistant coaches, and senior administrators within the athletic depart-
ment.'”> The way in which the Rooney Rule has been circumvented
demonstrates that a Russell Rule alone, however, will not likely en-
hance diversity of leadership.'”?

In the NFL, NBA, and college sports, a multi-pronged approach will
be necessary to increase racial diversity in leadership. If the NBA sus-
tains the progress in hiring coaches it achieved in 2021, its multi-fac-
eted approach could serve as a model. The NBA'’s diversity initiatives
include (1) a collaborative program of the NBA and NBA Coaches
Association that seeks to increase the number of coaches in the pipe-
line though workshops focused on developing competencies required
to be an effective head coach and networking;'’* (2) training intended
to assist NBA employees to “understand and manage unconscious
bias” and the connection between unconscious bias and diversity and
inclusion;'” (3) efforts that assist NBA teams in adopting and imple-
menting anti-discrimination policies and procedures;'’® (4) NBA col-
laborations with affinity groups to enhance diversity and inclusion
efforts;'”” and (5) collaborations with other sports leagues to promote
best practices to promote equity and inclusion.'”® Additional steps
that the NBA could undertake include: working with recruitment
firms to develop a list of prospective candidates, including several per-
sons of color, so that groundwork will have been undertaken before a
position becomes open, and including persons of color in the decision-
making process for hiring.

The forgoing could be adopted as is or modified to comport with
hiring of sport leadership personnel in college sports. Other initiatives
that could support advancing racial equity include (1) colleges provid-
ing Black and other athletes of color leadership opportunities within

172. Knigatr CoMmMm’N REPORT, supra note 113, at 12.
173. See Golden, supra note 66.

174. TIDES 2021 NBA Report Card, supra note 55, at 44.
175. Id.

176. Id. at 45.

177. Id. at 47.

178. Id.
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and outside of athletics to ensure they receive the mentoring that
often postures White athletes for professional positions in sports after
college;'”® (2) adopting a certification program on unconscious bias,
equity, and inclusion for college leaders and athletic administrators,
including coaches;'® (3) requiring search committees to include a crit-
ical mass of persons of color;'®! and (4) engaging in active efforts to
recruit applicants of color.

In addition to internal efforts, Black athletes and their supporters,
including companies, must continue to advocate for equity and inclu-
sion in the leadership ranks of teams, leagues, and conferences. In
professional sports, owners and upper management must, at a mini-
mum, know that athletes are watching hiring practices and are con-
cerned about the lack of diversity.'® Even though some athletes do
not believe that expressing their views on the issue will result in any
consequence, it is unlikely that change will occur unless players advo-
cate for diversity and show the same intentionality some players ex-
pressed in protesting against racial injustice in broader American
society.'® As discussed infra,'®* Black college players should also
voice their displeasure with the lack of diversity in coaching and other
leadership positions and consider attending schools, such as histori-
cally Black colleges and universities, where they will find such
diversity.

IV. STUDENT-ATHLETE-CENTERED INEQUITIES IN COLLEGE
SPORTS

Racial inequities in college sports have transformed over time.
Before the late 1960s, segregationist policies excluded Black athletes
from intercollegiate sports teams at predominantly white southern
colleges.'®> The post-World War II era saw the erosion of informal
numerical quotas that limited the number of Black athletes permitted
to play for predominantly white northern institutions.'®® The removal
of such barriers was a precursor to today’s reality—Black college ath-
letes are disproportionately represented in two primary revenue-pro-

179. See KnigHT CoMM’N REPORT, supra note 113, at 17.

180. Id. at 12.

181. See Drake Group Position Statement, supra note 9, at 11.

182. William C. Rhoden, Without Players’ Protests, NFL. Won't Be Pressured into
Hiring Black Coaches, UNDEFEATED (Jan. 20, 2020), https://theundefeated.com/fea-
tures/without-players-protest-nfl-wont-be-pressured-into-hiring-black-coaches/
[https://perma.cc/ WNL2-HEPV].

183. Id.

184. See infra discussion accompanying notes 369-81.

185. David K. Wiggins, Critical Events Affecting Racism in Athletics, in RACISM IN
CoLLEGE ATHLETICS: THE AFRICAN-AMERICAN ATHLETE’S EXPERIENCE 23, 35
(1993).

186. Id. at 24; Forrest J. Berghorn, Norman R. Yetman & William E. Hanna, Racial
Participation and Integration in Men’s and Women’s Intercollegiate Basketball: Con-
tinuity and Change, 1958-1985, 5 Socio. Sport J. 107, 108-11 (1988).
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ducing intercollegiate sports, Division I FBS football and NCAA
Division I men’s basketball, in contrast to the low enrollment of
nonathlete Black males in most Division I college and universities.'®”
Black athletes comprise approximately 48.5% of FBS football players
and 53.2% of Division I men’s basketball players.'®® Yet distributive
justice on the playing field has not eradicated policies and practices
that negatively impact Black college athletes, particularly those who
play in the revenue sports. A credible explanation for the persistence
of two of the more significant inequities in college sports—the transfer
of wealth from Black athletes primarily to Whites and the academic
marginalization of Black athletes—is beliefs that lie at the core of a
caste-system mindset.

A. An Exploitive Transfer of Wealth

1. The Commercialized Nature and Racial Demographics of FBS
Football and Division I Men’s Basketball

In National Collegiate Athletic Association v. Alston,'®® the Supreme
Court upheld the district court’s injunction enjoining the NCAA from
limiting the amount of education-related compensation and benefits
that colleges and universities can give to their athletes.'® In establish-
ing the factual backdrop for its decision, the Court acknowledged not
only the commercialized nature of revenue generating sports, but the
considerable revenues generated by Division I FBS football and
NCAA Division I men’s basketball. The Court defined the NCAA as
a “sprawling enterprise,” at the center of which sits a “massive busi-
ness.”'”! In support of this characterization, the Court pointed to (1)
the NCAA'’s contract to broadcast the Division I men’s basketball
tournament that alone generates $1.1 billion in yearly revenue; (2) the
$470 million or so paid annually to college athletic conferences (to be
distributed, in part, to their member institutions) for rights to broad-
cast the College Football Playoff;'** and (3) the annual revenue gener-
ated from regular season football games that, for example, yielded the

187. For example, a 2018 report found that Black males comprised 2.3% of Ohio
State University undergraduates but 67% of football and men’s basketball players.
SHAUN R. HARPER, UN1v. OF S. CAL. RACE & EQuity CTR., BLACK MALE STUDENT-
ATHLETES AND RaciaL INEQuUITIES IN NCAA DivisioN I CoLLEGE SporTs 10 (2018
ed. 2018). The gap was higher at the University of Florida where Black males com-
prised 2.2% of undergraduate students but 77.7% of FBS football and men’s basket-
ball players. Id. at 13.

188. These percentages are for the 2019-2020 athletic season. Richard E. Lapchick,
2020 Racial and Gender Report: College Sport, INsT. FOR DIvErsiTY & ETHICS IN
SporTs 9 (2020), https://www.tidesport.org/college (click on “2020 CSRGRC”)
[https://perma.cc/G97C-E8AS].

189. 141 S. Ct. 2141 (2021).

190. Id. at 2166.

191. Id. at 2150.

192. Id.
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SEC $650 million in total revenues, including $409 million derived
from television.'”® The Court added that these revenues increase con-
sistently over time.'**

The Court noted the salaries paid to those in control of running the
NCAA and its money-making enterprise. It pointed to the NCAA
president’s $4 million annual salary, athletic commissioners’ annual
salaries of between $2 and $5 million, and athletic directors’ annual
salaries exceeding $1 million.'”> The Court also remarked on annual
salaries approaching $11 million for some assistant football coaches.'”®

If it had been a part of the record, the Court might have discussed
other sources of revenue such as the estimated $1 billion in total reve-
nue that may be generated if the College Football Playoff is expanded
to twelve teams.'”” In addition to direct financial benefits, colleges and
universities derive indirect benefits from successful revenue generat-
ing sports programs. These benefits include (1) increases in college
applications; (2) applicants with stronger academic profiles; (3) in-
creased alumni giving; (4) enhanced prestige, visibility, and national
recognition; and (5) increased athletic and non-athletic fundraising.'*®

2. Transfer of Wealth and the Caste-System Mindset

As demonstrated in Alston, college sports’ primary revenue produc-
ing sports are Division I FBS football and Division I men’s basket-
ball.'”® These sports generate substantial revenue for the NCAA,
athletic conferences, and colleges and universities.>® Black athletes
disproportionately play on the teams that generate this revenue. In
2020, Black male athletes comprised 46 percent of FBS football (au-
tonomy schools) and 42 percent of Division I men’s basketball players

193. Id. at 2150-51.

194. Id. at 2151.

195. Id.

196. Id.

197. Matt Hayes, First and 10: Why Playoff Expansion Is the Most Significant
Change in College Football History, SATURDAY Down S., https://
www.saturdaydownsouth.com/sec-football/first-and-10-why-playoff-expansion-is-the-
most-significant-change-in-college-football-history/ [https://perma.cc/PPX9-PRY V]
(explaining that the television deal for a 12-team playoff could push earnings over $1
billion annually).

198. Matthew J. Mitten, James L. Musselman & Bruce W. Burton, Targeted Reform
of Commercialized Intercollegiate Athletics, 47 SaAN Dieco L. Rev. 779, 793-97
(2010).

199. Alston, 141 S. Ct. at 2050.

200. Brown & Williams, supra note 122, at 44-45; Jayma Meyer & Andrew Zimbal-
ist, A Win Win: College Athletes Get Paid for Their Names, Images, and Likenesses
and Colleges Maintain the Primacy of Academics, 11 Harv. J. SPorTs & EnT. L. 247,
261 (2020); Where Does the Money Go?, NAT'L COLLEGIATE ATHLETICS ASS'N,
https://www.ncaa.org/about/where-does-money-go [https://perma.cc/SKWG-UWSS]
(describing NCAA’s income and how it is either used by the NCAA or distributed).
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(excluding historically black universities).?°! The percentages are even
higher in some of the more powerful conferences. For example, Black
male athletes comprised 57% and 52% of football players in the SEC
and ACC, respectively.?*> In Division I men’s basketball, Black ath-
letes accounted for 62% and 54% of players in the Southeastern and
Atlantic Coast conferences, respectively.?”?

It is also undisputed that those in control of FBS football and Divi-
sion I men’s basketball, such as athletic directors and coaches, are
overwhelmingly White.?** Moreover, revenues generated in the reve-
nue sports are also funneled to non-revenue sports (i.e., intercollegi-
ate sports that generate insignificant or no revenues for their
universities) where the overwhelming majority of athletes are White.
Excluding Historically Black Colleges and Universities (“HCBUSs”),
Black males comprised only 14 percent of all Division I athletes.?*
The percentages of White athletes who predominant in men’s non-
revenue sports, however, highlight the economics of big-time college
athletics.?*® For example, White and Black athletes comprised 83%
and 4% of lacrosse players, respectively.?’’ Similarly, White and Black
athletes comprised 72% and 8% of men’s wrestlers, respectively.?*®

The combination of the disproportionate representation of Black
athletes on FBS football teams and Division I men’s basketball
teams>”” and White individuals being the primary beneficiaries of this
revenue,?'? as well as NCAA rules that limit the compensation schools
can pay to their student-athletes, coalesce to create an economic
model that has been characterized as unfair or exploitive.?!! These dy-
namics led the authors of a study to conclude that

between 2017-2020, approximately $10 billion in generational

wealth will have been transferred from college football and men’s
basketball players, the majority of whom are athletes of color, to

201. NCAA Racial Diversity Research, supra note 91 (click on “Coach and Student-
Athlete Demographics by Sport”).

202. Id.

203. Id.

204. See generally NCAA Racial Diversity Research, supra note 91.

205. Id. (click on “Demographics by Gender & Race/Ethnicity”).

206. Id. (click on “Coach and Student-Athlete Demographics by Sport”).

207. Id.

208. Id.

209. See William B. Gould IV, American Amateur Players Arise: You Have Nothing
to Lose but Your Amateurism, 61 SANTA CLARA L. REv. 159, 162 (2020) (stating the
reality that players in the most revenue-producing sports and those likely to become
professional athletes are Black); see also Meyer & Zimbalist, supra note 200 (discuss-
ing the unfairness of the current economic model for Division I revenue sports);
Huma & Staurowsky, supra note 5, at 2.

210. One consequence of this economic model is bloated salaries for coaches and
administrators. Meyer & Zimbalist, supra note 200, at 261; Huma & Staurowsky,
supra note 5, at 3 (concluding the increase in coaches’ salaries is a result in part of the
restrictions prohibiting athletes from gaining a share of the wealth they generate).

211. Meyer & Zimbalist, supra note 200, at 248.



626 TEXAS A&M LAW REVIEW [Vol. 9

coaches, athletic administrators, and college administrators who are
predominantly White or to institutions and programs that serve ma-
jority White constituencies. This transfer of wealth takes the form of
lucrative salaries for athletic directors, conference commissioners,
college sport leaders and bowl championship directors, and coaches.
This wealth transfer has significant consequences for the athletes
who are deprived of their fair share of the revenues they produce
for the college sport industry.?!?

Although there might be disagreement regarding how the $10 billion
figure was calculated, there is no dispute that the transfer of wealth
occurs.”?

The racial demographics of those who benefit underscore the un-
fairness that Justice Kavanaugh addressed in his concurrence in Al-
ston. There, he was critical of the NCAA'’s economic model:

The bottom line is that the NCAA and its member colleges are sup-
pressing the pay of student athletes who collectively generate bil-
lions of dollars in revenues for colleges every year. Those enormous
sums of money flow to seemingly everyone except the student ath-
letes. College presidents, athletic directors, coaches, conference
commissioners, and NCAA executives take in six- and seven-figure
salaries. Colleges build lavish new facilities. But the student athletes
who generate the revenues, many of whom are African American
and from lower-income backgrounds, end up with little or
nothing. >

Thus, Justice Kavanaugh specifically recognizes how the existing inter-
collegiate economic model disadvantages Black student athletes who
participate in revenue-generating intercollegiate athletics.

The current structure of NCAA Division I intercollegiate athletics
is one in which “[tJhe NCAA profits immensely from the labor of tal-
ented, hard-working—and disproportionately Black—college athletes,
especially those playing on the courts of the women’s and men’s tour-
naments that remain the most lucrative property for the NCAA.”?!5 It

212. Huma & Staurowsky, supra note 5, at 3 (footnote omitted). Receiving their
fair share of the revenues may minimize the negative consequences currently suffered
by Black college athletes who have lower homeownership rates, net worth, financial
security and graduate rates compared to White college athletes. Id. at 4-5.

213. Writing in 2018, Professor Paul Campos estimated that the “average football
or men’s basketball player at a major conference college now generates between $1.5
and $2.3 million in revenue for his college per year.” Paul F. Campos, A Fair Wage for
Elite Athletes? How About $750,000?, CHrON. HIGHER Epuc. (Mar. 22, 2018), https://
www.chronicle.com/article/a-fair-wage-for-elite-athletes-how-about-750-000/  [https://
perma.cc/MRA3-PSCS].

214. Nat’l Collegiate Athletic Ass’n v. Alston, 141 S. Ct. 2141, 2168 (2021) (Kava-
naugh, J., concurring).

215. Julie Sommer & Andrew Zimbalist, The NCAA Is Playing the Ball in the
Wrong Court, ForBes (Mar. 22, 2021, 7:17 AM), https://www.forbes.com/sites/an-
drewzimbalist/2021/03/22/the-ncaa-is-playing-the-ball-in-the-wrong-court-by-julie-
sommer-and-andrew-zimbalist/?sh=1002e9fe1676 [https://perma.cc/674]J-24Q3]. Huma
& Staurowsky, supra note 5, at 5-6; see Brown & Williams, supra note 122, at 44-45



2022] America’s Race-Based Caste Structure 627

is reminiscent of extended periods of American history in which
Whites commodified Black bodies and benefitted from their services
without giving a fair exchange for the latter’s services.?!¢

One of the central assumptions of America’s caste structure is that
Blacks are to be of service to Whites and not to be fully compensated
for the services that they perform.?!” This grows out of the belief that
those of the dominant caste are deserving of the fruits of the labor of
subordinate caste members.?'® This mindset also allows the dominant
caste to more easily overlook the exploitation of members of the
subordinate caste.?’” Therefore, a seemingly natural extension of
these enduring aspects of the caste system is the one-sided nature of
the exchange between Black college athletes in revenue-producing
sports and their institutions.

B. Academic Marginalization of Black College Athletes

The collegiate model of intercollegiate athletics that has amateur-
ism at its core principle is premised on the notion that student-ath-
letes’ athletic participation “should be motivated primarily by
education and by the physical, mental and social benefits to be de-
rived.”??" In its “Commitments to the Division I Collegiate Model,” the
NCAA states that “[s]tandards of the Association governing partici-
pation in intercollegiate athletics . . . shall be designed to ensure
proper emphasis on educational objectives and the opportunity for ac-
ademic success, including graduation, of student-athletes who choose
to participate at a member institution.”??! Tt further states that
“[i]ntercollegiate athletics programs shall be maintained as an impor-
tant component of the educational program, and student-athletes shall
be an integral part of the student body.”???> Moreover, the essence of
the contract between scholarship athletes and their colleges is the ath-
letes’ promise to participate athletically in exchange for a scholarship
that facilitates college attendance with the goal of obtaining a mean-
ingful education.???

(noting the significant extent to which the NCAA benefits from revenue generated
from the Division I men’s basketball tournament).

216. See Hawkins, supra note 44, at 11, 16.

217. CASTE, supra note 11, at 142, 193.

218. Id. at 19, 193.

219. Id. at 193.

220. NAT’L COLLEGIATE ATHLETIC Ass’N, 2020-21 NCAA DivisioN I MaNuAL 3
(2020) https://www.ncaapublications.com/productdownloads/D121.pdf [https://
perma.cc/98XB-5SW8.

221. Id. at xiii.

222. Id.

223. McAdoo v. Univ. of N.C. at Chapel Hill, 736 S.E.2d 811, 821 (N.C. Ct. App.
2013) (stating that in financial aid agreement, the university promised to pay for tui-
tion and board in exchange for the athlete conducting himself “in accordance with all
UNC, ACC, and NCAA regulations”); Taylor v. Wake Forest Univ., 191 S.E.2d 379,
382 (N.C. Ct. App. 1972) (finding that the student aid application created a contract).
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Evidence indicates, however, that the collegiate model on which the
foregoing ideals are premised is often unattainable, particularly for
Black FBS football and NCAA Division I men’s basketball players.
As demonstrated below, notwithstanding graduation rates that sug-
gest the bargain is being fully honored, practices engaged in by col-
leges and universities deny too many Black college athletes
meaningful access to an educational opportunity.

1. Graduation Rates for FBS and Men’s Basketball Players

The NCAA and college leaders celebrate improved graduation
rates*** and tout them as demonstrating the academic achievement of
student-athletes,® including Black athletes in the primary revenue
producing sports—FBS football and Division I men’s basketball.?
Higher graduation rates reflected in the NCAA’s graduation metric,
the Graduation Success Rate (“GSR”), have been attributed to
NCAA academic reforms, including: (1) the enhanced initial eligibility
requirements; (2) the increased high school core-course requirements
for high school athletes seeking athletic scholarships and eligibility for
intercollegiate competition during their first year; (3) the adoption of
progress-toward-degree requirements; (4) the development of the Ac-
ademic Progress Rate (“APR”); and (5) the NCAA’s regular collec-
tion of graduate rate data.?*’

The GSRs*?® suggest that all athletes, including Black athletes, have
made impressive gains in graduation rates over the past 20 years. In
2002, the GSR for White and Black men’s Division I basketball play-

224. Gerald S. Gurney, Stop Lowering the Bar for College Athletes, CHRON.
HigHER Epuc. (Apr. 10, 2011), https://www.chronicle.com/article/stop-lowering-the-
bar-for-college-athletes/ [https://perma.cc/M4\P-98EZ] (commenting on the fanfare
and self-congratulation that the NCAA engages in each year when it reports gradua-
tion rates and APR scores).

225. Jeffrey J. Fountain & Peter S. Finley, Academic Majors of Upperclassmen
Football Players in the Atlantic Coast Conference: An Analysis of Academic Clustering
Comparing White and Minority Players, 2 J. IsSUES INTERCOLLEGIATE ATHLETICS 1,
2 (2009) [hereinafter Fountain & Finley, Academic Majors of ACC Football Players)
(discussing the NCAA’s defense of the collegiate model of sports by emphasizing high
graduation rates); see also Jeffrey J. Fountain & Peter S. Finley, Academic Clustering:
A Longitudinal Analysis of a Division I Football Program, 4 J. IsSUES INTERCOLLEGI-
ATE ATHLETICS 24, 25 (2011) [hereinafter Fountain & Finley, Academic Clustering: A
Longitudinal Analysis] (noting how the NCAA touts academic reforms).

226. HARPER, supra note 187, at 3.

227. See NCAA Graduation Rates: A Quarter-Century of Tracking Academic Suc-
cess, NAT'L COLLEGIATE ATHLETIC Ass’N, https://www.ncaa.org/about/resources/re-
search/ncaa-graduation-rates-quarter-century-tracking-academic-success [https://
perma.cc/4ZGG-VP4F]; see also Mitten et al., supra note 44, at 130-32 (discussing a
range of NCAA academic reform measures).

228. The GSR examines graduation rates six years after a scholarship athlete ma-
triculates as a full-time student at a college or university. Graduation Rates, NAT'L
COLLEGIATE ATHLETIC Ass’N, https://www.ncaa.org/about/resources/research/gradu-
ation-rates [https://perma.cc/RC5P-XZGG]. Unlike the calculation of federal gradua-
tion rates, the GSR includes student-athletes who transfer into an institution in that
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ers was 76% and 46%, respectively.??® In 2020, the GSR for this co-
hort was 92% for White and 85% for Black men’s basketball players,
respectively.??° The 2002 GSR for White and Black FBS football play-
ers was 76% and 53%, respectively.?*' In 2020, the GSRs had in-
creased to 90% for White and 77% for Black FBS players,
respectively.”? In women’s Division I basketball, GSRs increased
from 87% in 2002 for White women to 97% in 2020.%*3 For their Black
counterparts, the GSR increased from 70% in 2002 to 90% in 2020.%3*

2. Misleading Graduation Data, Clustering, and Isolation
a. Gaps in Graduation Rates

As noted above, impressively high aggregate student-athlete GSRs
have been strategically used to bolster the NCAA’s amateurism prin-
ciple and rebut assertions that Black FBS football and men’s Division
I men’s basketball players are being exploited. High GSRs, however,
communicate incomplete and misleading narratives that obscure the
academic and social experiences of many Black college athletes. For
example, the NCAA’s GSR metric shows longstanding gaps in the
graduation rates of White and Black players in the most successful
FBS and Division I men’s basketball programs. Illustrative are the
gaps in the graduation rates of White and Black athletes on teams that
participated in the 2021 NCAA men’s Division I men’s basketball
tournament. White athletes graduated at a rate of 13.5% higher than
Black athletes (93.8% compared to 80.3%).%*> In addition, 22% of the
teams that participated in the tournament had a 30% or greater gap
between the GSRs for their Black and White players.?3°

Such gaps appear in the most successful FBS football programs.
Among the 56 teams that comprised 2019-2020 FBS bowl teams, the
average GSRs for Black football players stood at 73.8% and 89.4%

school’s overall graduation statistics. The GSR does not, however, include the gradua-
tion statistics of athletes who transfer to another college or university. /d.

229. NCAA RscH. Starr, Comparison of Graduation Success Rates from Report-
ing Cohorts of 2002 and 2020, in TRENDS IN GRADUATION SUCCEsS RATES AND FED-
ERAL GRADUATION RATES AT NCAA DivisioN I ScHooLs, Nov. 2020, at 20, 21,
https://ncaaorg.s3.amazonaws.com/research/gradrates/2020/
2020D1RES_FedGSRTrends.pdf [https://perma.cc/ AOWG-MFXW].

230. Id.

231. Id.

232. Id.

233. Id.

234. Id.

235. Richard E. Lapchick, Keeping Score When It Counts: Academic Progress/
Graduation Success Rate Study of the 2021 NCAA Division I Men’s and Women’s
Basketball Tournament Teams, INsT. FOR Diversity & ETHics Sport 2 (2021),
https://www.tidesport.org/mens-basketball [https:/perma.cc/ AWMT7-E28A] (click on
“2021 Men'’s Basketball™).

236. Id. at 3; Knigat Comm’N REPORT, supra note 113, at 6.
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for White football players.?*” Although no FBS teams graduated less
than half of their white football players, one team graduated less than
half of their Black football players.?*® Moreover, 23 (i.e., 32%) of the
FBS bowl-bound teams had GSRs for Black football athletes that
were at least 20% lower than the GSRs for White football players on
these bowl-bound teams.?

In addition, critics assert that the NCAA'’s use of the GSR rather
than the Federal Graduation Rate (“FGR”) inflates graduation rates
and amounts to academic fraud. One report noted that the 47% FGR
for the 2014-2017 cohort of Division I men’s basketball players was
slightly worse than the 48% FGR for the 2001-2004 cohort of Divi-
sion I men’s basketball players.”*® Another major study concluded
that the NCAA is complicit in the exploitation of Black athletes

through the advancement of an academic metrics system that is pur-
posefully intended to inflate the perception of academic success,
hide embarrassing data that would reveal huge educational failures
affecting Black athletes in football and basketball, and intentionally
prevent the comparison of athlete academic performance with that
of the general student body.**!

In 2018-2019, NCAA-reported FGRs within the Power Five col-
leges and universities revealed that Black football players were less
likely to graduate when compared to all other students.”*> The data
also showed persistently large gaps in the FGRs for Black athletes
compared to both White athletes and all students.>** Within SEC insti-
tutions, for example, the gaps between the FGRs of Black football
players and all students was 20%.?** The FGR gap was 29.93% when
Black football players were compared to their White counterparts.?*

b. Clustering

In addition to graduation gaps, clustering and other practices result-
ing in the disproportionate academic and cultural isolation of Black
athletes within their colleges and universities challenge the prevailing
narrative that increased aggregate GSRs demonstrate the fulfillment

237. Richard E. Lapchick, Keeping Score When It Counts: Assessing the Academic
Records of the 2020-2021 Bowl-Bound College Teams, INsT. FOR DIVERSITY & ETH-
ics SPOrRT 2 (2020), https://www.tidesport.org/bowl-bound [https://perma.cc/GC23-
SM4Z] (click on “2020-21 Bowl Bound Football”).

238. 1d.

239. Id.

240. Huma & Staurowsky, supra note 5, at 10.

241. Drake Group Position Statement, supra note 9, at 14.

242. Huma & Staurowsky, supra note 5, at 10. The Power 5 consists of 65 universi-
ties within the five most financially lucrative athletic conferences: ACC, Big Ten Con-
ference, Big 12 Conference, PAC-12 Conference, and SEC. HARPER, supra note 187,
at 4.

243. Huma & Staurowsky, supra note 5, at 9-11.

244. Id. at 10.

245. Id. at 11.
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of the promise that lies at the core of the relationship between stu-
dent-athletes and their colleges. For too many Black athletes, the
promise—an athletic scholarship in exchange for the opportunity to
obtain a meaningful education and compete in intercollegiate compe-
tition—is unfulfilled.?*® The persistence of these practices, which di-
minish the overall academic and social experiences of Black FBS
football and Division I men’s basketball players, reflect a caste-system
mindset that minimizes the intellectual capabilities and academic in-
terest of Black Americans, including Black athletes.

1. The Prevalence and Persistence of Clustering

In a groundbreaking study published in 1987, researchers found
clustering among the academic majors of basketball players on 71% of
55 participating NCA A Division I men’s basketball teams.?*” Cluster-
ing occurs when a disproportionate number of athletes, 25% or more,
on a college sports team are enrolled in a particular major in compari-
son to other students at the college.?*® The report’s authors concluded
that “[c]lustering is evidenced more among males than females, more
among [B]lack athletes than [W]hite athletes, and more among ‘big
time’ and academically elite schools.”**’

Subsequent research has confirmed the prevalence and persistence
of academic clustering among student-athletes.>>® A study published
in 2009 examined the extent of clustering in FBS football programs at
11 of the 12 teams that then comprised the ACC.?*! The report found
that the percentage of football players concentrated in only one major
generally not only exceeded the 25% threshold but was often in excess

246. See Fountain & Finley, Academic Clustering: A Longitudinal Analysis, supra
note 225, at 2 (critiquing that the NCAA reform efforts, which are largely focused on
increasing graduation rates, suggest that graduating is the only important outcome of
a college experience instead of a complete academic experience).

247. Bob Case et al., Academic Clustering in Athletics: Myth or Reality?, 11 ARENA
REev. 48, 50 (1987) [hereinafter Case et al., Academic Clustering in Athletics]; see
Fountain & Finley, Academic Majors of ACC Football Players, supra note 226, at 4-5.

248. See Case et al., Academic Clustering in Athletics, supra note 247; Fountain &
Finley, Academic Clustering: A Longitudinal Analysis, supra note 225, at 24.

249. Case et al., Academic Clustering in Athletics, supra note 247, at 51; see also
Adam Love et al., Admissions Selectivity and Major Distribution in Big-Time College
Football, 10 J. IssUES INTERCOLLEGIATE ATHLETICS 1, 12 (2017) (finding that cluster-
ing was more common at highly selective FBS institutions for football players); Foun-
tain & Finley, Academic Clustering: A Longitudinal Analysis, supra note 225, at 38
(finding that clustering occurred more frequently among minority athletes in an FBS
football program).

250. See generally Steve Ganczaruk, Student Athletes Gravitate Toward Similar De-
grees, DEvIL’s TALE, https://cronkitezine.asu.edu/spring2004/athletes.html [https://
perma.cc/SQOMA-Z6RS]; see also Jill Lieber Steeg et al., College Athletes Studies
Guided Toward ‘Major in Eligibility’, USA TobpAay, https://usatoday30.usatoday.com/
sports/college/2008-11-18-majors-cover_N.htm [https://perma.cc/6XAZ-ZXBQ)].

251. Fountain & Finley, Academic Majors in ACC Football Players, supra note 225,
at 5.
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of 30%.%°> On one team, more than 73% of football players clustered
in one major, while six colleges had more than one-third of their play-
ers clustered in one major.>>* Notably, four of the ACC football pro-
grams had 62% or more of their players concentrated in a single
major.>>*

Like the 1984 study, the 2009 study confirmed that clustering was
more prevalent among Black than White football players.>>> Accord-
ing to the authors, “[t]he fact that Minority players not only are clus-
tering into one major, but that a tremendous percentage of players
can be accounted for within only two majors, is absolutely striking.”>3°
The study also debunked the explanation that players gravitate to-
ward certain majors that allow for greater flexibility in scheduling and
offering a broader range of times. “[I]f flexibility of scheduling were
the driving force behind academic clustering, a large percent of play-
ers, both White and minorities would select the same majors as op-
posed to the significant divisions between White and Minority
players.”7

A 2010 study of Big 12 Conference football teams affirmed the
presence of clustering.?® Researchers reported that in 2006, 41% of
Texas A&M football players who participated in the study, majored in
agricultural leadership and development even though only 2% of
Texas A&M undergraduates selected that as their major.>>® For the
same year, 69% of University of Texas’s football players in the study
majored in liberal arts, while only 5.8% of undergraduates enrolled in
that major.>®® The study also established a correlation between the
extent of clustering of players in select majors and the strength of a
football team.?*!

A 2011 longitudinal study of a single football program confirmed
these scholars’ research. Examining the majors of football players
over ten years, the study concluded that “clustering of football play-
ers, especially minority players, into a limited number of academic
programs is prevalent.”?*> The authors stated:

The impact of academic clustering on minority players continues to
raise concern and deserves more academic and media attention. Mi-

252. Id. at 7.

253. Id. at 6.

254. Id.

255. Id. at 8.

256. Id. at 10.

257. Id. at 11.

258. Ray G. Schneider, Sally R. Ross & Morgan Fisher, Academic Clustering and
Major Selection of Intercollegiate Student-Athletes, 44 CoLL. STUDENT J. 64, 67-68
(2010).

259. Id.

260. Id.

261. Id. at 68.

262. Fountain & Finley, Academic Clustering: A Longitudinal Analysis, supra note
249, at 38.
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nority players at this particular institution were twice as likely as
their white counterparts to list University Studies in their first me-
dia guide appearance. . . . The minorities who began in University
Studies were highly likely either to leave the program early or mi-
grate into the clustered [Apparel, Housing, and Resource Manage-
ment] major.>®3

A study published in 2017 reported that “[a]cross all FBS [automatic
qualifying] conferences, evidence of academic clustering is prevalent
and found among non-white football players at a higher rate than
white football players.”?** A study of players on football programs in
the SEC and Pac-10 Conference found the prevalence of clustering
and a disjunction between players’ academic majors and career
goals.?%

Academic clustering also occurs in the majors of Division I men’s
basketball players. Between 2004 and 2012, 61% of the 43 basketball
players who indicated a major in the University of Kansas’s official
media guide (a type of press kit containing information about a team’s
players, including their backgrounds, academic majors, and statistics,
which is distributed to media personnel) were enrolled in one of three
majors.”*® More than half (7 out of 11 players) on the University of
Iowa’s men’s basketball team were enrolled in a single major.?*” 37%
of the players on the Texas A&M men’s basketball and football teams
were enrolled in a single major, Agricultural and Leadership Develop-
ment, compared to the 1% of the student body enrolled in the ma-
jor.?®® Research also confirms that clustering has not abated and has
expanded to include women’s sports,>®> NCAA Division I Football

263. Id. at 38-39. Similarly, in the fall of 2014, 37% of Black male athletes at Au-
burn University were enrolled in the same major. During the same semester, only two
of Auburn’s 581 non-athlete Black males were enrolled in the major. Jack Stripling,
Inside Auburn’s Secret Effort to Advance an Athlete-Friendly Curriculum, CHRON.
HicHer Epuc. (Feb. 16, 2018), https://www.chronicle.com/article/inside-auburns-se-
cret-effort-to-advance-an-athlete-friendly-curriculum/ [https://perma.cc/9PSZ-NXBT].

264. Derek A. Houston & Lorenzo D. Baber, Academic Clustering Among Football
Student-Athletes and Exploring its Relationship to Institutional Characteristics, 11 J.
FOR STUDY SPORTs & ATHLETES EpuUc. 66, 66 (2017).

265. Amanda L. Paule-Koba, Identifying Athlete’s Majors and Career Aspirations:
The Next Step in Clustering Research, 1 J. ATHLETE DEv. & EXPERIENCE 8, 9 (2019)
[hereinafter Paule-Koba, Identifying Athlete’s Majors and Career Aspirations).

266. Shaun Hittle, Athletes’ Tendencies to ‘Cluster’ in Certain Academic Fields
Problematic, Some Say, LAWRENCE J.-WoRrLD, (June 15, 2012, 12:00 AM), https://
www2.ljworld.com/news/2012/jun/15/athletes-tendencies-cluster-certain-academic-
field/ [https://perma.cc/SISG-PDH2].

267. Id.

268. Id.

269. Paule-Koba, Identifying Athlete’s Majors and Career Aspirations, supra note
265, at 11-12; see also Love et al., supra note 249, at 4 (reviewing the literature and
concluding that clustering is widespread between genders).
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Championship Subdivision (FCS) football,>’® and NCAA Division 111
athletics programs.?”!

ii. Factors Contributing to Clustering

Clustering is systemic.?’> Nevertheless, the factors that determine
the extent to which clustering will occur must be examined within the
context of each institution’s culture, climate, strength of its academic
offerings, and student body demographics.?’”> These variables con-
verge with the individual personal motivations to give rise to athletes
gravitating to certain majors.?’* Notwithstanding this caveat, certain
factors have been repeatedly identified as fostering clustering.

Clustering is an unintended consequence of NCAA academic re-
forms requiring athletes to meet certain benchmarks (e.g., progress-
toward-degree requirements) and concomitant efforts by institutions
to achieve high GSRs and meet APR standards.?”> When combined
with the competitive pressures of competing in NCAA revenue-pro-
ducing sports, coaches and athletic department staff are motivated to
field successful teams with highly talented athletes.”’® Consequently,
coaches and athletic academic advisors (typically housed within ath-
letic departments)?’” channel student-athletes into majors that in-
crease the likelihood that athletes will retain their eligibility, meet
APR standards, and graduate.?’® Thus, competitive pressure combines

270. Amanda L. Paule-Koba, Not Just a Power 5 Problem: An Examination of Aca-
demic Clustering in FCS Football Programs, 14 J. CoNnTEMP. ATHLETICS 147, 151
(2020) [hereinafter Paule-Koba, Not Just a Power 5 Problem].

271. See C.G. Brock Pennington & K. McEntyre, “It’s Bound to Happen. . .”: Aca-
demic Clustering at a Division III College, 2 J. STUDENT-ATHLETE EDUC. DEV. &
Success, 151 (2020) (finding that over half of examined Division III teams displayed
clustering).

272. Id. at 151.

273. Id.

274. Id.

275. Sayvon J.L. Foster & Matt R. Huml, The Relationship Between Athletic Iden-
tity and Academic Major Chosen by Student-Athletes, 10 INT’L. J. EXERCISE Sc1. 915,
916 (2017) (noting the student academic experiences have been harmed by the pres-
sure on athletes and athletic departments to maintain high GSRs and APRs).

276. Id.; Robert Case et al., An Examination of the Nature and Scope of Academic
Clustering in College Athletic Programs, 11 J. ConTEMP. ATHLETICS 47, 48 (2017)
[hereinafter Case et al., Nature and Scope of Academic Clustering] (discussing the
pressure placed on coaching as a result of the tremendous amount of money at stake).

277. Case et al., Academic Clustering in Athletics, supra note 247, at 52-53; see
Schneider et al., supra note 258, at 64—65 (noting that research has documented the
influence of athlete academic advisors on athlete major selection). A survey of ath-
letic academic advisors found that some clustering exists in Division I sports. Case et
al., Academic Clustering in Athletics, supra note 247, at 52. Additionally, 75% re-
ported being pressured to maintain athletes’ eligibility. Case et al., Nature and Scope
of Academic Clustering, supra note 276, at 53; see also Drake Group Position State-
ment, supra note 9, at 41 (noting that imposter syndrome and stereotyping makes
Black athletes particularly susceptible to the influence of athlete academic advisors).

278. Pennington & McEntyre, supra note 271, at 151 (“[S]tudent-athletes are exter-
nally channeled into clustered majors by coaches, athletic department staff, academic
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with stereotypic notions of Black athletic superiority yet intellectual
inferiority to result in the marginalization of the academic interests of
Black athletes.

Clustering has been described as a link in the chain that begins with
the special admissions (which has been characterized as the original
sin) of athletically gifted but academically challenged athletes:

[S]pecial admissions for athlete is considered the “original sin” lead-
ing to academic fraud because it is the first domino that falls in the
five- or six-year higher education career of an athlete who never has
the time to remediate reading, writing, math, or other deficiencies
and therefore is unable to compete in the classroom versus more
academically prepared classmates. . . . These athletes are counseled
to select the least demanding academic majors, register for the least
demanding academic courses, sign up for courses conducted by
professors with lax grading reputations, or register for independent
study courses with professors who require minimal work product.>”®

Other factors contributing to clustering include (1) athletes’ time com-
mitments to their sports causing them to select majors perceived or
identified as easier;*® (2) class availability;*®! (3) the influence of
teammates and parents;**> and (4) the sense of comfort derived from

being in classes with fellow athletes.”®

iii. The Detrimental Effects of Clustering

The majority of studies suggest that the detrimental effects of clus-
tering outweigh its positive effects.”®* The most serious concern relat-
ing to clustering is that “student-athletes are earning degrees more
equipped to help student-athletes maintain eligibility rather than edu-
cationally preparing them for a post-college society.”?®> Thus, cluster-

advisors, family, and peers.”) (citations omitted); Alvin D. Logan, Jr. & Louis Harri-
son, Jr., 4 Years a Football Player: The (Un)Democratic Practices in the Education of
Black College Football Players, 24 Race, GENDER & CLass 65, 76 (2017) (noting that
clustering boosts athletes grade point averages and allows athletes to remain academi-
cally eligible to play intercollegiate sports). Athletes report dissatisfaction with the
advice offered by athletic academic advisors and would prefer to receive academic
advice from those external to athletics. Love et al., supra note 249, at 3.

279. Drake Group Position Statement, supra note 9, at 30-31.

280. Fountain & Finley, Academic Clustering: A Longitudinal Analysis, supra note
265, at 28-30. Clustering is also more pronounced as athletes progress in their college
careers. Id. at 29. This is likely a consequence of the increased time commitments of
sports on athletes as they assumed more significant roles on their teams, as well as the
influence of coaches and athletic academic advisors. Id. at 28.

281. See Schneider et al., supra note 238, at 65.

282. Id. at 68; Pennington & McEntyre, supra note 271, at 151.

283. Schneider, supra note 259, at 65.

284. See generally Case et al., Academic Clustering in Athletics, supra note 247;
Fountain & Finley, Academic Clustering: A Longitudinal Analysis, supra note 225;
Paule-Koba, Identifying Athlete’s Majors and Career Aspirations, supra note 265;
Paule-Koba, Not Just a Power 5 Problem, supra note 270.

285. Pennington & McEntyre, supra note 271, at 151 (citations omitted).
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ing channels student-athletes into majors that are incongruent with
their career aspirations.?®® Relatedly, the value of athletes’ college ed-
ucation is diminished when they enroll in majors that fail properly to
equip them for life after college.?®” The effects of such practices are
not lost on college athletes who believe that they have little choice in
the selection of their majors.?®® It is common for Black college foot-
ball players to “recognize that they were underserved and unprepared
for a career based on a set of classes that led to a major they had no
desire to work in post college.”?® In its 2021 Report, the Knight Com-
mission identified clustering as an institutional practice that creates
impediments to athletes receiving a quality education and proved
“detrimental to students’ academic and career trajectories and effec-
tively disregards the interests and goals of college athletes.”**°

Clustering and the related over emphasis of athletics “create a
psychosocial divide between [athletes’] academic and athletic identi-
ties.”?! The more students identify as athletes the greater the likeli-
hood that they will devote less time to academics.”> A stronger
athletic identity also results in students devoting less time to career
development for their post-college lives, including their “not choosing
[a] major aligning with their career goals.”?** Decisions focused on the
short term lead to the underdevelopment of “skills necessary to their
career achievement,”** adversely impacting “academic and career
satisfaction.”?%3

c. Clustering and Athlete Isolation

Athletes frequently experience isolation from their academic com-
munities.>”® Isolation is a consequence of athlete-only workout cen-
ters, lounges, and practice facilities often away from or on the
periphery of campus.?*” Isolation is also a product of athletic academic
centers that house academic service personnel, including athlete aca-

286. See Foster & Huml, supra note 275, at 917 (proposing that clustering is detri-
mental to athletes’ “academic and career trajectories”).

287. See Paule-Koba, Identifying Athlete’s Majors and Career Aspirations, supra
note 265, at 14.

288. See Paule-Koba, Not Just a Power 5 Problem, supra note 270, at 154; Logan &
Harrison, supra note 278, at 72 (commenting on the lack of choice Black college foot-
ball players have in selecting their classes and majors).

289. Logan & Harrison, supra note 278, at 72.

290. KnigHT CoMM’N REPORT, supra note 113, at 7.

291. Foster & Huml, supra note 275, at 917.

292. Id.

293. Id. at 917, 922.

294. Id. at 917.

295. Id. at 923.

296. Nathan Boninger, Antitrust and the NCAA: Sexual Equality in Collegiate Ath-
letics as a Procompetitive Justification for NCAA Compensation Restrictions, 65
UCLA L. Rev. 754, 789 (2018).

297. Id.
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demic advisors, tutors, and class checkers.>”® Clustering exacerbates
the isolation that erodes the quality of the educational experience for
many athletes, particularly Black athletes.>*”

Two researchers postulate that “[black college football players] are
some of the most isolated people on campus. They experience geo-
graphic/academic isolation due to the location of the athletic village
and its one-stop-shop nature, social isolation from peers, faculty, and
administration, and cultural isolation through the cultural barriers be-
tween students.”*? This is particularly harmful given that alienation
and isolation were strong predictors of adverse outcomes for Black
athletes given that it inhibits intellectual development and academic
success.*! Athlete participation in various activities, including interac-
tions with faculty, non-athlete peers, and collaborative assignments
fosters learning.®** In short, for many athletes, particularly Black FBS
football players and Division I men’s basketball players, clustering co-
alesces with isolation further to diminish their educational experience.

3. The Caste-System Mindset and Academic Marginalization

It is unlikely that a conscious desire to harm Black FBS football and
Division I men’s basketball players results in systemic clustering®®
and practices producing athlete isolation.>** Yet those who control
college sports—college presidents, coaches, athletic administrators—
are fully aware of the harmful academic policies and practices that
disproportionately and adversely impact Black athletes in the revenue
sports.’® They know of the gaps in the graduation rates of Black ath-

298. Paule-Koba, Not Just a Power 5 Problem, supra note 270, at 154.

299. See Paule-Koba, Identifying Athlete’s Majors and Career Aspirations, supra
note 265, at 8 (arguing that clustering and practices related to it undermine one of the
NCAA'’s core values—academic excellence). Predominantly White institutions within
the most powerful athletic conferences enroll high numbers of Blacks athletes for
their FBS football and men’s basketball teams and low numbers of nonathlete Black
students. HARPER, supra note 186, at 3. This gap between Black athletes and
nonathletes is not benign. It contributes to Black athletes voluntarily alienating and
isolating themselves on predominantly White campuses. HAWKINS, supra note 44, at
38.

300. Logan & Harrison, supra note 277, at 73 (citations omitted).

301. Hawkins, supra note 44, at 37-38.

302. Eddie Comeaux et al., Undergraduate Experiences of Division I Athlete Sci-
ence, Technology, Engineering, and Mathematics (STEM) Graduates, 26 J. Sc1. Epuc.
TecH. 24, 30 (2017); see also Logan & Harrison, supra note 278, at 75 (stating that
educational outcomes are impacted by student-athletes’ full integration into the uni-
versity environment).

303. See Fountain & Finley, Academic Clustering: A Longitudinal Analysis, supra
note 265, at 38 (finding that clustering can be a gradual and “systemic process that
occurs over many years”).

304. Logan & Harrison, supra note 278, at 73.

305. Drake Group Position Statement, supra note 9, at 14; Fountain & Finley, Aca-
demic Majors in ACC Football Players, supra note 265, at 11 (stating clustering re-
flects the broader issue of the academic integrity and fairness relating to Black
athletes).
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letes compared to White athletes and other students.**® College sport
leaders are aware of the greater isolation and depression that Black
athletes experience when compared to other athletes.**” Given lead-
ers’ awareness, the question that emerges is why they have been com-
plicit in such practices, let alone not taken steps to bring them to an
end.

Conflicts of interest related to the commercialization of intercollegi-
ate athletics converge with the caste-system mindset to result in the
“predominantly White community of higher education administrators,
athletic department administrators, coaches[,] and staff [to] turn[ ] a
blind eye to the racism underlying the economic, education[,] and
other forms of exploitation harming college athletes.”**® Such prac-
tices are likely a consequence of internalized beliefs including the ster-
eotypic beliefs of the “innate [physical] superiority” but intellectually
inferiority of Black men.>*® These internalized beliefs, which arise
from a caste-system mindset, influence those in positions of power to
acquiesce in the continued marginalization of the academic interests
of Black athletes in the revenue-producing sports. Moreover, the dis-
proportionate number of Black athletes in the revenue-producing
sports who perform before predominantly white audiences*!° conform
to the caste-system mindset of Blacks as performers who are placed
on the field or court to provide entertainment for Whites without the
audience necessarily or particularly interested in fully recognizing
their humanity.?!' The impact of this convergence of insidious beliefs
and assumptions is the devaluation of the educational experiences of
Black athletes.

Thus, when “notions of Blacks’ athletic superiority are coupled with
the belief in intellectual inferiority of Blacks, it becomes apparent that
Black athletes are not likely to be taken seriously as students.”?!?
Consequently, the caste mindset assumes that Black athletes should
not be vocal and proactive in making decisions relating to their aca-
demic future.>'® Because none of us, even members of the subordinate
caste, escape the embedded beliefs of the caste-system mindset, Black
athletes are socialized at an early age to believe in their innate physi-
cal superiority which leads many of them to prioritize athletics over
academics.>'*

The caste-system mindset also manifests in the patronizing and un-
convincing rationalizations offered for the complicity of college sport

306. See Drake Group Position Statement, supra note 9, at 14.
307. Id. at 50-51.

308. Id. at iii.

309. HARPER, supra note 187, at 4.

310. Id. at 14.

311. See CAsTE, supra note 11, at 63—64.

312. Hawkins, supra note 44, at 59, 66.

313. Id. at 72.

314. HARPER, supra note 187, at 4; Hawkins, supra note 11, at 59.
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leaders and belies the exploitation that is occurring. One view ex-
pressed is “[e]ven if they don’t graduate, they’ve rubbed elbows with
powerful and respected folks who can help them in the future.”*'S An-
other is: “We’re making a difference in their lives. If they weren’t
here, they would be stuck in an environment of poverty with far fewer
possibilities.”31¢

In short, the forgoing dynamics deprive many Black FBS football
and Division I men’s basketball players of an adequate return on their
investment. These inequities are starker because college sport leaders
permit the perpetuation of practices that deprive these athletes of a
“meaningful educational experience resulting in a functional degree
and employable skills.”*!”

a. Addressing the Economic Exploitation and Academic
Marginalization
i. Litigation

As it relates to the academic exploitation of Black college athletes,
litigation may not provide a viable means of holding colleges and uni-
versities accountable. A scholarship athlete’s contract with her or his
college imposes numerous express obligations on athletes but only
one on colleges—the provision of financial aid.*'® Athletes have ar-
gued that the essence of the parties’ contractual obligation also im-
poses an implied contractual obligation on colleges to provide athletes
with an opportunity to take advantage of the educational opportuni-
ties that colleges afford.’'® Courts have been unpersuaded.’°

The seminal case is Ross v. Creighton University,**' in which a schol-

arship basketball player left Creighton University with the language
skills of a fourth grader and the reading skills of a seventh grader.’*

315. Drake Group Position Statement, supra note 9, at 31.

316. Id.

317. Hawkins, supra note 44, at 23.

318. See, e.g., McAdoo v. Univ. of N.C. at Chapel Hill, 736 S.E.2d 811, 821 (N.C.
Ct. App. 2013) (stating that in the financial aid agreement, the university promised to
pay for tuition and board in exchange for the athlete conducting himself “in accor-
dance with all [University of North Carolina], ACC, and NCAA regulations”); Jack-
son v. Drake Univ., 778 F. Supp. 1490, 1493 (S.D. Towa 1991) (analyzing a student-
athlete’s breach of contract claim solely based on the explicit obligations laid out in
the financial aid agreement); Begley v. Corp. of Mercer Univ., 367 F. Supp. 908,
909-10) (E.D. Tenn. 1973) (discussing the obligations under the contract entitled
“Student Aid Contract For Athletes”); see also Timothy Davis, An Absence of Good
Faith: Defining a University’s Educational Obligation to Student-Athletes, 28 Hous.
L. Rev. 743, 772 (1991) (concluding the university specific obligation is its financial
aid obligation).

319. Ross v. Creighton Univ., 957 F.2d 410, 412 (7th Cir. 1992); Jackson, 778 F.
Supp. at 1493.

320. See, e.g., Ross, 957 F.2d at 416-17; Jackson, 778 F. Supp. at 1493.

321. Ross, 957 F.2d 410.

322. Id. at 412.
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Relying on policy reasons, the Seventh Circuit rejected Ross’s educa-
tional malpractice tort claim.>** The court relied on these policies in
rejecting Ross’s contracts claim that the university had an implied
contractual obligation to provide him with a “real opportunity to par-
ticipate in and benefit from the University’s academic program.”3%*
The court found that Ross failed to allege a breach of contract action
to the extent he wanted the court to intervene to assess the quality of
the education he was afforded.3?* It determined, however, that Ross’s
contract claim could move forward only if he could identify a specific
promise that the university failed to honor.>?¢

Subsequent cases have adhered to the Ross precedent. In Jackson v.
Drake University,**” a district court refused to recognize an obligation
on the university to provide a scholarship athlete with an educational
opportunity.*® In another case arising out of the University of North
Carolina at Chapel Hill’s academic scandal involving classes with little
academic merit that had a disproportionate enrollment of athletes, the
court ruled that the NCAA assumed neither a duty of reasonable care
to safeguard student-athletes’ educational opportunity nor a fiduciary
duty to protect student-athletes’ access to educational
opportunities.>*°

Although college athletes have effectively used litigation or the
threat of antitrust litigation to circumscribe NCAA’s bylaws that lim-
ited the educational benefits that universities can provide to their in-
tercollegiate athletics,*° uncertainty surrounds whether courts will
invalidate NCAA rules prohibiting colleges from compensating ath-
letes directly for playing their sport. In National Collegiate Athletic
Association v. Alston, the Court stated that NCAA limits on non-edu-
cation related compensation was not before it for determination.**! Tt
noted that the lower courts specifically upheld those rules.>*? In his

323. The court articulated the following four policies: (1) the difficultly inherent in
devising an appropriate standard of care to evaluate the quality of the education pro-
vided, (2) the difficulty of determining causation and calculating damages, (3) the
burdens imposed on educational institutions arising from the numerous claims that
are likely to be asserted, and (4) courts should abstain from becoming involved in
overseeing the day-to-day operation of schools and avoid the implications on aca-
demic freedom and autonomy likely to arise from their doing so. Id. at 414-15. For a
detailed analysis of Ross, see Davis, supra note 318.

324. Ross, 957 F.2d at 416.

325. Id. at 417.

326. Id.

327. Jackson v. Drake Univ., 778 F. Supp. 1490 (S.D. Iowa 1991).

328. Id. at 1493.

329. McCants v. Nat’l Collegiate Athletic Ass’n, 201 F. Supp. 3d 732, 733, 745-46
(M.D.N.C. 2016) (holding the NCAA possessed “no duty to protect the education and
educational opportunities of student-athletes”).

330. See, e.g., Nat’l Collegiate Athletic Ass’n v. Alston, 141 S. Ct. 2141 (2021);
O’Bannon v. Nat’l Collegiate Athletic Ass’n, 802 F.3d 1049 (9th Cir. 2015).

331. Alston, 141 S.Ct. at 2147.

332. Id. at 2153-54.
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concurring opinion, however, Justice Kavanaugh seemingly encour-
ages college athletes to challenge the NCAA’s prohibition on colleges
directly compensating athletes for playing their sport.*** Justice Kava-
naugh stated:

[T]here are serious questions whether the NCAA’s remaining com-
pensation rules can pass muster under ordinary rule of reason scru-
tiny . . . The bottom line is that the NCAA and its member colleges
are suppressing the pay of student athletes who collectively gener-
ate billions of dollars in revenues for colleges every year. Those
enormous sums of money flow to seemingly everyone except the
student athletes. . . . [IJt is highly questionable whether
the NCAA and its member colleges can justify not paying student
athletes a fair share of the revenues on the circular theory that the
defining characteristic of college sports is that the colleges do not
pay student athletes. And if that asserted justification is unavailing,
it is not clear how the NCAA can legally defend its remaining com-
pensation rules.®**

Notwithstanding Justice Kavanaugh’s signal to prospective plaintiffs,
it remains unclear whether a majority of justices would invalidate all
NCAA compensation limitations. Given this uncertainty, I now ex-
plore non-litigation strategies to ameliorate the impact of the NCAA’s
economic model on FBS football and Division I men’s basketball.

ii. Non-Litigation Strategies

One way to address the wealth transfer under the NCAA’s current
economic model would be for colleges and universities to pay athletes
directly for playing their sports. Such suggestions generate considera-
ble opposition. Opponents point to the efforts to enhance college ath-
lete well-being over the past several years. In Alston, the Court
discussed changes to NCAA rules that have resulted in an enhance-
ment of the benefits available to athletes including: permitting schools
to award athletics scholarships for the full cost of attendance and
multi-year scholarships; the NCAA making substantial funds available
through the Student Activities and Academic Enhancement Funds
that cover athlete expenses in excess of the full cost-of-attendance
scholarship; and making funds available for loss-of-value insurance
and other noneducational-related benefits.>*

Opponents also argue that colleges and universities directly com-
pensating their athletes would: transform the athlete/school relation-
ship into an employer/employee relationship that “could undermine

the primacy of educational purpose;”3*° increase the distance between

333. Id. at 2166—67 (Kavanaugh, J., concurring).

334. Id. at 2167-68.

335. Id. at 2150.

336. Press Release, Donna A. Lopiano, Drake Group, Moran Legislation Is An-
other NCAA Reform Proposal That Deserves a Closer Look (Mar. 11, 2021), https://
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athletes and other students; cause coaches to feel entitled to make
further demands on college athletes because of payment;**” and vio-
late Title IX given that male athletes in the revenue-producing sports
will most likely be those compensated.>*® Much of this opposition,
however, is premised on the assumption that athletes, including Black
athletes, in the revenue-generating sports have a reasonable opportu-
nity to obtain a meaningful education and, therefore, receive a fair
exchange for their athletic services.*® As discussed, supra, the re-
search undermines this premise. In addition, the isolation that many
Black athletes in the revenue-producing sports experience refutes the
idea that compensation would increase the distance between athletes
receiving pay and other students.**® As it relates to Title IX, a credible
model for compensating both women and men college athletes has
been proposed and is worthy of consideration.**!

Opponents to colleges directly paying athletes view allowing third
parties to compensate college athletes for their name, image, and like-
ness (“NIL”) as the panacea for the exploitation of Black FBS foot-
ball players and Division I men’s basketball players.**? Their
perspective has no doubt been buoyed by state legislation granting
college athletes the right to receive compensation for their NIL*** and
the NCAA'’s decision to permit such compensation.®** It is undoubt-

www.thedrakegroup.org/wp-content/uploads/2021/03/Moran-Bill-is-Another-NCA A-
Reform-Bill-that-Deserves-a-Closer-Look.pdf [https:/perma.cc/76HV-ALRT].

337. See Position Statement: The Drake Group Praises Proposed College Athletes
Bill of Rights: But Notes Significant Flaw in Massive Sorely Needed Reform Bill,
Drake Grre. 5 (Dec. 22, 2020), https://www.thedrakegroup.org/wp-content/uploads/
2020/12/Dec.22-Drake-Position-on-Athletes-Rights-Bill-FINAL.pdf [https:/perma.cc/
2SQP-AU9N].

338. Id.

339. See generally Ray Yasser & Carter Fox, Third-Party Payments: A Reasonable
Solution to the Legal Quandary Surrounding Paying College Athletes, 12 HARv. J.
SporTs & ENT. L. 175 (2021); Meyer & Zimbalist, supra note 200.

340. See discussion supra Section 1V.B.3.

341. See Neal Newman, Let’s Get Serious—The Clear Case for Compensating the
Student Athlete—By the Numbers, 51 N.M. L. Rev. 37, 46-47, 69 (2021) (concluding
the arguments against paying athletes ring hollow and proposing a compensation
model that would allow compensation for female college athletes). See generally
David A. Grenardo, The Duke Model: A Performance-Based Solution for Compensat-
ing College Athletes, 83 BrRook. L. REv. 157 (2018) (addressing arguments against
compensating athletes and proposing a compensation model that would compensate
female college athletes).

342. See generally Yasser & Fox, supra note 139; Meyer & Zimbalist, supra note
2009.

343. Dan Murphy, Everything You Need to Know About the NCAA’s NIL Debate,
ESPN (Sept. 1, 2021), https://www.espn.com/college-sports/story/_/id/31086019/every-
thing-need-know-ncaa-nil-debate [https://perma.cc/QGDS-PXYD] (listing states that
have enacted NIL legislation).

344. Michelle Brutlag Hosick, NCAA Adopts Interim Name, Image and Likeness
Policy, NAT'L COLLEGIATE ATHLETIC Ass’'N (June 30, 2021), https://www.ncaa.org/
about/resources/media-center/news/ncaa-adopts-interim-name-image-and-likeness-
policy [https://perma.cc/U2MP-KNKU].
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edly true that athletes in both revenue- and non-revenue-generating
sports will derive income from their NILs.**> Nevertheless, permitting
third parties to compensate athletes for their NIL does not address the
imbalance in the relationships between student-athletes in revenue
sports and their institutions.

Although I do not unequivocally endorse institutions directly com-
pensating athletes for their athletic performance, it should be an op-
tion given that “[h]igher education has not been fulfilling its end of
the bargain—the promise of providing a bona fide education . . .,
guarding a student’s freedom of speech . . . , and encouraging, rather
than preventing, students from utilizing their skills and talents to ex-
plore outside employment.”**¢ Initiatives that could improve educa-
tional outcomes for Black athletes include (1) requiring that academic
counseling and tutoring be administered independently of athletic de-
partments;**” (2) prohibiting the athletic department from interfering
with or retaliating against an athlete who selects a major or course of
study that interferes with athletic activities;*** (3) restricting the ability
of institutions from interfering with athletes’ participation in extracur-
ricular activities;®*® (4) requiring institutions to make mandatory fi-
nancial literacy and life skills development available to athletes;*° (5)
requiring institutions to report the number of mandatory and volun-
tary activities that athletes devote to athletics;>' (6) enacting policies
to strictly control clustering;*? and (7) establishing of a commission to
oversee intercollegiate athletics.?>?

Such measures could positively impact educational outcomes for
Black FBS football players and Division I men’s basketball players.
Absent legislation, however, the history of the NCAA initiating major
reforms only in the face of ongoing litigation or the threat of litiga-
tion*>* casts doubt on the willingness of college presidents and ath-
letic administrators voluntarily to adopt these and other sensible

345. Chris Morris, Alabama QB Bryce Young Already Nearly $1 Million in Like-
ness Deals, ForRTUNE (July 21, 2021, 11:07 AM), https://fortune.com/2021/07/21/bryce-
young-nil-deals-endorsements-name-image-likeness-ncaa-sponsors-nick-saban/
[https://perma.cc/R6ZA-359E]; Murphy, supra note 343.

346. Position Statement: The Drake Group Praises Proposed College Athletes Bill
of Rights: But Notes Significant Flaw in Massive Sorely Needed Reform Bill, supra
note 337, at 1.

347. S. 5062, 116th Cong. § 8 (2020).
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350. Id. § 9.
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353. S. 5062 § 11.

354. Meyer & Zimbalist, supra note 200, at 254 (stating changes in the NCAA’s
evolving definition of amateurism, which resulted in enhanced benefits to student-
athletes, were in response to charges of exploitation and antitrust lawsuits challenging
NCAA amateurism regulations); Brown & Williams, supra note 122, at 57-59 (dis-
cussing the impact of litigation on NCAA reforms).
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efforts. Therefore, Black college athletes and their supporters will
likely need to resort to a multi-pronged approach including litigation
and advocacy for federal and state legislation. In addition, Black ath-
letes should engage in social activism that demands change and shines
light on the inequities in colleges sports stemming from systemic ra-
cism. Athlete activism is more fully discussed in Section V.B.2,
infra.>>>

V. DEHUMANIZATION OF BLACK ATHLETES
A. Dehumanizing Conduct
1. Racial Insults

The 2021 NBA playoffs and the return of fans to sports areas fol-
lowing the easing of COVID-19 restrictions were marked by unruly
fan behavior directed toward Black players. These incidents included
a fan spitting on a Black player, racist slurs directed toward an oppos-
ing Black player’s family while they sat in the stands, and a fan dump-
ing popcorn on a Black player.**® Commenting on these incidents,
Black players recognized the inhumanity inherent in these incidents.
A former NBA player remarked, “The fans are emboldened and
lessen the value of these athletes as human beings when they engage
with them in this way.”*>” A current NBA player stated that many of
these incidents are a consequence of “underlying racism and just
treating people like they’re in a human z00.”3>®

The above examples illustrate the racialized indignities directed to-
ward Black basketball players, but this reprehensible conduct occurs
at all levels of sport. Other insults include White fans and broadcasters
comparing Black athletes to apes;* the use of the n-word and other
racist slurs, symbols, and videos to taunt Black athletes;**° and racist
slurs directed at a Black NHL player.**! White coaches have allegedly

355. See discussion infra Section V.B.2.

356. Jonathan Abrams, N.B.A. Fans Wanted a Show. They’re Also Getting a Reck-
oning, N.Y. TrmEs (June 7, 2021), https://www.nytimes.com/2021/06/07/sports/basket-
ball/nba-fans-playoffs.html [https://perma.cc/2NBH-JVCY].
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LETIC Bus. (Feb. 24, 2019), https://www.athleticbusiness.com/sports-media/iowa-
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used the n-word and other racist slurs in communicating with their
players and failed to take action to stymie the racial harassment of
their Black players.*®?

This behavior is likely intended to communicate to Black athletes
their presumed place within American society and their membership
in the subordinate caste.*®® The message sent is that no matter how
successful Black athletes may become, they are not deserving of the
full range of respect and dignity to which those of the superior caste
are entitled.’**

2. The NFL and Race Norming

The prevalence of stereotypic beliefs about Black Americans was
on display in a legal dispute regarding former Black NFL players. In
2013, the NFL entered into a $1 billion settlement agreement with
retired and then-current players regarding the adverse health effects
of head trauma.?®> A player’s eligibility to receive payment for con-
cussion-related dementia is based on a formula that assesses the
player’s degree of cognitive decline.**® The benchmarks used to make
this determination adjusted for race with the average set at a lower
level for Black players than for their White counterparts.®®” Effec-
tively, this race-based benchmark required a Black player to demon-
strate a more significant cognitive decline in order to be eligible for
compensation.*® For example, assume that White players’ cognitive
abilities are set at ten and that Black players’ are set at seven. Also
assume that to recover compensation, each player would have to
demonstrate a decline of four in their cognitive abilities. A White
player would be eligible for compensation if his cognitive abilities de-
creased to six. In contrast, a Black player would be eligible for com-
pensation only if his cognitive abilities fell to three.

In August 2020, two retired Black players, Kevin Henry and Najeh
Davenport, sued the NFL in federal court in Philadelphia alleging the
league engaged in racial discrimination by using racial norming to

NHL denounced the taunts, which occurred after the league had enacted a zero-toler-
ance policy against abusive behavior including racial slurs. /d.

362. Drake Group Position Statement, supra note 9, at 44-47 (providing examples
of White coaches’ racially offensive language and other conduct directed at Black
college athletes); Michael H. LeRoy, Whitewashing Coaching Racism in NCAA
Sports: Enforcing Civil Rights Through the Ku Klux Klan Act, 10 Ariz. ST. SPORTS &
Ent. L.J. 53, 58-60 (2020) (discussing the racism of coaches and their failure to take
constructive actions when Black athletes are subjected to racial harassment).

363. See Hawkins, supra note 44, at 35-36.

364. See CASTE, supra note 11, at 137-38.

365. MITTEN ET AL., supra note 44, at 954.

366. Ken Belson, Black Former N.F.L. Players Say Racial Bias Skews Concussion
Payouts, N.Y. Tmves, https://www.nytimes.com/2020/08/25/sports/football/nfl-concus-
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deny them compensation.>® The NFL argued that the lawsuit was un-
founded and that racial norming is a scientifically acceptable prac-
tice.>’® Critics challenged the acceptability of the practice and its
particularly harmful effects when a subset (i.e., NFL African-Ameri-
can players) of the general population on which benchmarks are
based have characteristics that differ from those of members of the
general population. Experts have stated:

[U]sing race to estimate one’s cognition is fraught because it does
not account for factors like a person’s health, education[,] or eco-
nomic background. . . . N.F.L. players are also a unique group be-
cause almost all have attended at least three years of university.
Comparing players to langer pools of [W]hite and Black Americans
could be misleading. . . .>"!

Critics also characterized race norming as representative of the legacy
of slavery.?’>

In March 2021, a judge dismissed the players’ lawsuit and ordered
that the NFL and the lead lawyer representing all players, not just
those representing Black players, to mediate.?”? In June 2021, the NFL
pledged to halt race norming and to reconsider the claims of players
who had been denied benefits because race norming had been used in
evaluating their eligibility for compensation.>”* Apart from its poten-
tial illegality, the NFL’s racial-norming practice perpetuated and sup-
ported race-based caste system notions that Black athletes are less
intelligent than their White counterparts.>”> Race norming was also
emblematic of how a caste system operates—it assigns generalized
characteristics to all members of their caste despite their individual
abilities and attributes.>’® The NFL’s race-norming practice also rein-
forced the caste-system mindset that “Black people’s bodies are inher-
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ently different from White people’s bodies.”’” The practice was
representative of systemic racism, which occurs “when the system de-
livers unequal outcomes by race, even if no explicit racism was
intended.”?”®

Thus, the racialized mistreatment of Black athletes represents the
manifestation of another pillar of America’s race-based caste sys-
tem—the dehumanization that is required to rationalize maintaining
the caste system.?”® According to Wilkerson, the “unspoken race-
based caste [system] in the United States . . . relie[s] on stigmatizing
those deemed inferior to justify the dehumanization necessary to keep
the lowest-ranked people at the bottom and to rationalize the proto-
cols of enforcement.”*®® Wilkerson states that dehumanization is a
process that requires “energy and reinforcement to deny what is self-
evident in another member of one’s own species.”®! She adds:

Dehumanize the group, and you have quarantined them from the
masses you choose to elevate and have programmed everyone, even
some of the targets of dehumanization, to no longer believe what
their eyes can see, to no longer trust their own thoughts. Dehumani-
zation . . . makes slaves to group think of everyone in the hierarchy.
A caste system relies on dehumanization to lock the marginalized
outside of the norms of humanity so that any action against them is
seen as reasonable.”%?

Therefore, the dehumanization of Black Americans profoundly im-
pacts the mindsets of all despite where their group falls within a caste
hierarchy.

The dehumanization of Black athletes also reflects cultural percep-
tions of Black men in American society, who are perceived as innately
physically gifted, bigger, more formidable, more animal like, and more
capable of harm than White men.*®® Given the significance of sports
as a cultural institution within the United States and how it permeates
our society, these images take on added significance because of the
degree to which Americans are exposed to these images of Black ath-
letes, particularly in football and basketball.*®* Thus, the centrality of
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sports in American culture,*® the overrepresentation of Black ath-
letes in football and basketball,*®¢ the paucity of Blacks in coaching
and other leadership positions,*®” and the media’s portrayal of Black
athletes signal to the American society the supposed innate physical
superiority yet intellectual inferiority of Black men.**® Notwithstand-
ing their supposed tendency for violence and aggression,*®® however,
the prevailing caste-system paradigm supports beliefs that Blacks, as
members of the subordinate caste, are passive and should be subju-
gated to the domination of Whites, the dominant caste.?*°

3. Coaches’ Conduct

Urban Meyer’s hiring of Chris Doyle, discussed supra,®! illustrates

a prominent pillar in America’s caste system—the lack of empathy
that the dominant caste affords the subordinate caste.’*> Meyer’s hir-
ing decision was a statement that he was in charge and capable of
exercising his authority notwithstanding the offensiveness of his action
to the Black players.®** Meyer’s decision also reflects the tendency of
the members of the dominant caste not to extend empathy to mem-
bers of the subordinate caste.’** As explained by Wilkerson, the lack
of empathy “takes the form of the inability for dominant caste mem-
bers to step outside of themselves and attempt to see how others are
experiencing life.”**> Many in the dominant caste are unable to ask a
very important question: What would it be like if I were in their
position?

385. See, e.g., id. (quoting the NCAA, which stated that “[c]ollege football and bas-
ketball are part of the fabric of American life”—*“[t]hese sports are wildly popular,
enjoyed by millions”).

386. See supra discussion accompanying notes 59, 79 (detailing the percentage of
Black athletes participating in the NFL and the NBA, respectively).

387. See supra section I11.A.1-3 (detailing the percentages of Black people in lead-
ership positions in the NFL, NBA, and Division I Intercollegiate Athletics as com-
pared to their White counterparts).

388. See Brown & Williams, supra note 122, at 77.

389. Id. at 78; Parks, supra note 383, at 8-9.

390. See CAsTE, supra note 11, at 181-84 (pointing to different points in American
history where working-class Whites relied on being superior to Black Americans to
maintain their social value); see also Brown & Williams, supra note 122, at 74 (com-
menting on the enduring historical perceptions of Black Americans).

391. See supra discussion accompanying notes 130-32.

392. See CasTE, supra note 11, at 141-50 (providing examples from American his-
tory, both pre- and post-Civil War, of Whites subjecting Blacks to dehumanizing
behavior).

393. See supra discussion accompanying notes 130-32 (pointing out that Meyer
hired a couch that had “mistreated [Black football players] and used racist language”
and that the hire “reflect[ed] the good ol’ boy network”).

394. Id.; see also CASTE, supra note 11, at 141-50 (providing examples from Ameri-
can history, both pre- and post-Civil War, of Whites subjecting Blacks to dehumaniz-
ing behavior).

395. CaSTE, supra note 11, at 385-86.
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Another example of the disregard of Black athletes by White
coaches and college administrators occurred at the University of Texas
(“UT”). As a part of the racial reckoning following George Floyd’s
death, UT’s Black football players demanded that the “Eyes of Texas”
no longer be played at the conclusion of games.**® The players con-
tended the song degraded them and other Black students on cam-
pus.®**” The song is controversial because it originated in minstrel
shows in which White singers sang the song in blackface in the early
1900s.**® The university commissioned a study to contextualize the
history of the song, but before a final report was issued, UT decided to
continue to play the song but not to require athletes to remain on the
field.**® “ Alumni and donors appear to have influenced UT’s decision
by threatening to withdraw their financial support from the university
if it discontinued playing the song.*® Black players reportedly re-
ceived threats that they would not receive help in finding post-college
jobs if they failed to sing along with the song.** Shortly after he ar-
rived on campus to assume the position of head football coach, Steve
Sarkisian announced, “[W]e’re going to sing [“The Eyes of Texas”],
proudly.”#°* Sarkisian later appeared to back off of his statement.**?

The UT controversy demonstrates the lack of empathy that many in
the dominant caste extend to those in the subordinate caste.*** The
UT controversy also evinces the failure of university administrators to
create a safe place for all students, including Black football players
who contribute toward generating the revenue and prestige that
comes from a successful football program.**

The racial attacks directed at Black athletes reflects the notion that
an appropriate role for Blacks is to entertain Whites (something that

396. Press Release, Donna A. Lopiano, Drake Group, Eyes of Texas Is a “Yes,
Coach” Moment, DRAKE Grp. (Mar. 18, 2021), https://www.thedrakegroup.org/wp-
content/uploads/2021/03/Eyes-of-Texas-is-a- Yes-Coach-Moment.pdf [https://perma.cc/
ZY8T-59PZ].

397. Id.
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Texas History CoMMITTEE REPORT 14-16 (2021), http://utw.10957.utweb.utexas.
edu/eot-report/Eyes_of_Texas_Report_3.2021.pdf [https://perma.cc/46T2-DKHK].
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lege/texas/news/eyes-of-texas-controversy-longhorns-coach-sark-reveals-thoughts
[https://perma.cc/YGS57-QNDA].
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403. See Thompson, supra note 401. Sarkisian later stated he had been engaged in
dialogue with players but did not indicate he would reverse his initial decision. /d.
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is not lost on Black athletes)**® and accept any indignity foisted upon
them while doing s0.**” Wilkerson states that after Blacks converted
their performance role into disproportionate prominence in entertain-
ment (including sports), they were celebrated.**® The lingering ques-
tion for Black entertainers, however, has always been how far beyond
the stage or the playing field the celebration extends.** Increasingly,
we see for some Whites it appears that recognition of the humanity of
Black athletes does not even extend even to the playing field.*!°

B. Addressing the Dehumanization of Black Athletes

Effectively addressing conduct that encourages dehumanization of
Black athletes will be difficult to overcome because it is the most di-
rect outward manifestation of a caste-system mindset in sport. Ulti-
mately, it will require conscious effort, particularly by those of the
dominant caste, to develop the empathy required to examine every
segment of society, including sports. This empathy will require efforts
directed toward understanding the life experiences of members of the
subordinate caste and actions that allow those of the dominant caste
to move beyond presumed notions of entitlement and superiority.*'!

1. Institutional Initiatives

In the meantime, however, there are steps that can be taken to not
only ameliorate the impact of the caste-system mindset in sport, but to
elevate sport to a leadership position in changing narratives associated
with America’s caste system. In professional sports, leagues and teams
can vigorously enforce policies that demonstrate their unwillingness to
tolerate fans’ racially motivated harassment and abuse of players.*!?
Professional teams and leagues can also exercise leadership in chal-
lenging the effects of the caste system. This includes implementing
programs, such as those of the NBA, discussed supra, to increase un-
derstanding of the existence and impact of unconscious bias on hiring
decisions and race-related aggression occurring within workspaces.*'?

406. See David M. Hale, ‘I Just Can’t Be Silent Anymore‘: College Football Players
Speak Out, and They Are Being Heard, ESPN, https://www.espn.com/college-football/
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Hateful Behavior, ESPN (Oct. 21, 2019), https://www.espn.com/nba/story/_/id/
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Moreover, Black players and their allies should forcefully denounce
dehumanizing conduct whether it comes from fans, coaches, team-
mates, or team and league leadership.

Much that is said above is equally applicable to college sports. Ad-
ditional measures, however, can be taken at this level. In their respec-
tive reports on race in college athletics, the Drake Group and the
Knight Foundation Commission recommend several steps that can be
taken to not only address harmful conduct directed toward Black ath-
letes but also to enhance their overall experience at predominantly
White institutions.*'* These include (1) athletic conferences and the
NCAA working to adopt a coaches code of ethics that specifically ad-
dresses race-based discrimination towardsBlack players;*'* (2) provid-
ing coaches with mandatory training on cultural competency that
includes addressing unconscious racial bias and its link to mental
health;*'® (3) colleges and universities establishing processes whereby
athletes report racially abusive behavior of coaches and other athletic
administrators;*'” (4) colleges appointing an ombudsperson to re-
present the interest of Black athletes;*'® (5) encouraging all athletes to
participate in cultural competency courses;*'® (6) workshops made
available to first-year athletes of color that address imposter syn-
drome, mental health, and strategies to effectively address messaging
that they do not belong on college campuses;**° (7) connecting Black
athletes to Black student organizations on campus and Black organi-
zations external to campus;**! (8) connecting Black athletes to Black
faculty and alumni to serve as mentors;*** (9) increasing the number
of campus mental health professionals of color, who would check in
with Black athletes several times a year;*** and (10) colleges remov-
ing all symbols and other vestiges of their racist pasts.***

2. Athlete Social Activism

In 2020, ten former Black University of Iowa football players filed a
lawsuit in federal district court alleging that coaches and University of
Iowa administrators created and condoned a “racially hostile educa-
tional environment, retaliation, systemic discrimination, conspiracy,

414. See generally Drake Group Position Statement, supra note 9; Knigat Comm’N
REPORT, supra note 113.

415. Drake Group Position Statement, supra note 9, at 50.

416. See id. at 47 (proposing a task force that trains coaches and staff on how racial
bias manifests and impacts athletes); KNiGHT CoMM’N REPORT, supra note 113, at 16
(recommending cultural competency programs for coaches).
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419. Id. at 16.
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civil rights violations, and breach of contract.”**> After the lawsuit was
filed, Towa hired a law firm to conduct an investigation.**® The firm
“found the program’s rules ‘perpetuated racial and cultural biases and
diminished the value of cultural diversity’ and allowed coaches to de-
mean players without consequence.”*?” In May 2021, a federal court
dismissed certain claims but allowed the players to proceed on other
claims.**® The lawsuit followed protests by then current and former
Black Iowa football players.*** The Iowa protest was not a singular
event. In 2015, 30 Black University of Missouri football players
threatened not to play another game unless the University’s president
resigned.**® The players joined other students in protesting what they
perceived as the racially hostile environment at the University and the
lack of racial diversity among faculty and students.*?!

Activism by college athletes to challenge racism is not without pre-
cedent as historically Black athletes were at the forefront of calling
attention to racial injustice within America’s colleges and universi-
ties.**> The Missouri protest was particularly noteworthy because it
occurred notwithstanding barriers that impede college athlete activ-
ism, including: athletes prioritizing their athletic identity over other
identities; the limited impact their activism may have as well as struc-
tural barriers such as the isolation college athletes experience from
the rest of the university community; and the fear that social activism
may result in backlash from fans, coaches, teammates, and powerful
alumni.**® Recognizing the risks of protest,*** one athlete stated: “I
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already feel like campus is an unlivable space. . . . So it’s worth sacri-
ficing something of this grave amount, because I'm already not
wanted here. I'm already not treated like I'm a human.”#3>

Black athletes’ willingness to protest racial inequities impacting
them also reflects their growing appreciation of the leverage derived
from acting jointly and of their value to football teams—the major
revenue generating sports.**® Players’ willingness to engage in social
activism also displays an appreciation for using their platforms to in-
fluence public opinion.**” This comes in part from athletes’ growing
proficiency in using social media to effectively frame their anti-racist
initiatives in terms of equity and fairness and mobilize their
supporters.*®

VI. CoNCLUSION

This Article has sought to demonstrate that although caste may not
be the sole reason for racial inequities in sport, the caste-systems
mindset reverberates throughout many of the policies and practices
that negatively impact Blacks in sport. Because of caste’s undeniable
centrality in producing such inequities, overcoming them will not be
easy. This Article has attempted to offer specific recommendations on
addressing the negative manifestations of America’s race-based caste
system. As Wilkerson states: “The caste system in America is [400]
years old and will not be dismantled by a single law or any one person,
no matter how powerful.”**° A first step in achieving greater racial
equity in sports must begin with acknowledgement by Whites, who are
in positions of power within sport, of the role that caste plays in creat-
ing the assumptions that underlie the policies and practices that result
in denying full participation and opportunities for Blacks in college
and professional sports. Recognition and doing the hard work re-
quired to overcome the caste mindset will set the stage for developing
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the knowledge and empathy that will lead to policies and practices
that will produce greater racial equity in sport.

Diminishing the impact of caste in sports could reverberate beyond
sport. Because of its high visibility in American society, sport can
model ways to eradicate the stereotypic assumptions embedded with
the caste-system mindset. At the same time, it is important that Black
athletes use their platforms to denounce race-based practices in sport
and to call for racial equity. Wilkerson reminds us that historically
individuals have taken the steps to overcome the effects of the caste
mindset. “From the start of the caste system in America, people who
were lowest caste but who had managed somehow to rise above their
station have been the shock troops on the front lines of the hierarchy.
People who appear in places or positions where they are not expected
can become foot soldiers in an ongoing quest for respect and legiti-
macy in a fight they had hoped was long over.”#4°

440. Id. at 293.
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