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children on a relative’s front porch103 or may be homeless and living
with her family in a welfare hotel104 or a shelter.105 The exact details
vary, but the gist of the underlying story is the same: she is suffering
extreme poverty and, as a result, is desperate for housing. Such wo-
men are almost certainly not aware of their legal rights.106 Even if
they are, they may not be willing to risk the loss of housing or govern-
mental assistance for their families that could result if they resist the
harassment or complain to authorities. Furthermore, as the amount
of low income housing decreases across the country, predatory land-
lords have more and more desperate victims to choose from.107 As one
housing attorney stated, “[a] woman has to choose between making
the family homeless or giving in to the landlord.”108

III. THE FHA AS AN IMPERFECT VEHICLE FOR
RESIDENTIAL SEXUAL HARASSMENT CLAIMS

Before turning to an analysis of the Thirteenth Amendment, this
section briefly considers the continued viability and effectiveness of
the FHA as a vehicle for victims of residential sexual harassment
seeking redress in federal court. Although the FHA has been used by
a number of plaintiffs to bring such claims, several potential problems
exist with the statute in this context. The shortcomings discussed be-
low could be remedied by statutory amendment, the promulgation of

des Housing Authority against applicants for low-income housing); Laszewski,
supra note 94.

103. Esther B. Fein, Complaints Grow as More Tenants Tell of Sexual Harassment by
Landlords, N.Y. Times, July 13, 1986, at 27.

104. Id.

105. Laszewski, supra note 94.

106. This is especially true if, as suggested earlier, HUD and local housing advocacy
groups are not effectively engaging in community outreach and education about
the FHA'’s prohibition of unlawful post-acquisition harassment. See supra Sub-
section IL.B.2.

107. See Elliott D. Lee, Female Tenants Battle Increased Sex Harassment, WALL ST. J.,
Jan. 30, 1987, at 25 (reporting that residential sexual harassment “appears to be
intensifying as the number of single women who live alone or with young children
has climbed and the supply of affordable housing has shrunk”). In general, there
is a significant delay for persons seeking government housing assistance. See,
e.g., 0akLAND Hous. AuTH., ANN. REp. (2006), available at http://www.oakha.org/
OhaNews/oha.annual2006.pdf (detailing that over 47,000 applications were sub-
mitted for a waiting list of 10,000 for housing vouchers in Oakland); San Fran-
cisco Ams FounpaTion, HousING/RENTAL SuBSIDY, available at http://www.sfaf.
org/services/housing_subsidy.html (last visited Dec. 21, 2007) (reporting that
over 27,000 people remained on San Francisco’s Section VIII housing voucher
waiting list); PREss ReLEASE, MINN. Hous. P’'SHiP, MINNESOTA HOUSING PARTNER-
sHIP SHOWs THAT THOUSANDS OF MINNESOTANS CONTINUE TO WAIT FOR AFFORDA-
BLE HousinG (Oct. 20, 2006), available at http://www.mhponline.org/files/Section
8report.pdf (stating that 47,000 individuals and families were stranded on the
state Section VIII waiting list).

108. See Laszewski, supra note 94.
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clearer implementing rules, or perhaps even more effective advocacy;
nevertheless, these limitations call into question whether the FHA in
its current form adequately protects victims of sexual harassment.

A. Transactional Nature of the FHA

Since its enactment in 1968, the FHA has served as the primary
vehicle for bringing claims of housing discrimination in federal court.
Much litigation under the FHA has addressed what might be termed
access-related claims, such as allegations of racial steering,109 dis-
criminatory lending and financing practices,110 failure to rent or
sell,111 diserimination in advertisements,112 and discriminatory sales
or rental terms.113 The FHA has also been interpreted by a number of
courts to include basic guarantees of occupancy, use, and enjoyment
that arise post-acquisition.11¢ As expressed by one district court con-
sidering the scope of the FHA, “it is difficult to imagine a privilege
that flows more naturally from the purchase or rental of a dwelling
than the privilege of residing therein; therefore, [the FHA] should be
(and has been) read to permit the enjoyment of this privilege without
discriminatory harassment.”115

In the last several years, however, some concern has arisen about
the true post-acquisition scope of the FHA. This concern is reflected
in a number of federal decisions that narrowly interpret specific provi-
sions of the FHA to apply only to claims of discrimination in the sales

109. See, e.g., Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982); City of Chicago v.
Matchmaker Real Estate Sales Ctr., Inc., 982 F.2d 1086 (7th Cir. 1992).

110. See, e.g., Johnson v. Kakvand, 192 F.3d 656 (7th Cir. 1999); Edwards v. Flagstar
Bank, 109 F. Supp. 2d 691 (E.D. Mich. 2000).

111. See, e.g., Rogers v. 66-36 Yellowstone Blvd. Coop Owners, 599 F. Supp. 79
(E.D.N.Y. 1984); Kaplan v. 442 Coop. Bldg. Corp., 567 F. Supp. 53 (N.D. I1l. 1983).

112. See, e.g., United States v. Hunter, 459 F.2d 205 (4th Cir. 1972).

113. See, e.g., United States v. Balistrieri, 981 F.2d 916 (7th Cir. 1992); Honorable v.
Easy Life Real Estate Sys., 100 F. Supp. 2d 885 (N.D. Ill. 2000).

114. See, e.g., Clifton Terrace Assoc. v. United Technologies Corp., 929 F.2d 714, 720
(D.C. Cir. 1991) (recognizing that FHA addresses habitability of premises); Bet-
sey v. Turtle Creek Assoc., 736 F.2d 983, 988 (4th Cir. 1984) (ruling that plain-
tiffs had made out a prima facie case of harassment under the FHA, where such
harassment occurred post-acquisition); Whisby-Myers v. Kiekenapp, 293 F. Supp.
2d 845, 851-52 (N.D. Ill. 2003) (rejecting claim that FHA bars only discrimina-
tion in connection with a real estate transaction); Marthon v. Maple Grove
Condo. Ass’n, 101 F. Supp. 2d 1041, 1052 (N.D. Ill. 2000) (refusing to dismiss
plaintiff's post-acquisition disability harassment claim under the FHA).

115. United States v. Koch, 352 F. Supp. 2d 970, 976 (D. Neb. 2004). See also Schroe-
der v. Bertolo, 879 F. Supp. 173, 176-77 (D.P.R. 1995) (explaining that an owner’s
“housing rights did not terminate” once she purchased her condominium, but that
under the FHA, she had “the continuing right to quiet enjoyment and use” of her
dwelling).
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or rental transaction.116 Most recently, the Seventh Circuit Court of
Appeals took the position that the FHA does not protect against post-
acquisition harassment. In Halprin v. Prairie Single Family Homes of
Dearborn Park Ass’n, 117 the Seventh Circuit concluded that the FHA
“contains no hint in either its language or its legislative history of a
concern with anything but access to housing.”118 In the court’s opin-
ion, because Congress was concerned with minority exclusion from de-
sirable neighborhoods when it passed fair housing legislation in 1968,
“the problem of how they were treated when they were included, that
is, when they were allowed to own or rent homes in such areas, was
not at the forefront of congressional thinking.”119 Although the
soundness of the Halprin court’s legal reasoning has been questioned
by both judges120 and commentators,21 its arguments may not be
wholly without merit.

Most strikingly, as discussed earlier, the FHA does not expressly
prohibit “harassment.” Instead, courts that have found post-acquisi-
tion harassment protection in the FHA have relied on statutory provi-
sions that make it unlawful under § 3604(a) “[t]o refuse to sell or rent

. or otherwise make unavailable or deny a dwelling.”122 Others
have relied on § 3604(b), which prohibits discrimination “against any
person in the terms, conditions, or privileges of sale or rental.”123 Al-
though these statutory provisions explicitly address the right of acqui-
sition, expanding it to protect occupancy requires a more subtle
interpretation124—one rejected by the Halprin court and others.

116. See, e.g., Southend Neighborhood Improvement Ass'n v. County of St. Clair, 743
F.2d 1207, 1210-11 (7th Cir. 1984) (concluding that challenged acts under
§ 3604(a) must “lead to discriminatory effects on the availability of housing”);
Reule v. Sherwood Valley I Council of Co-Owners, Inc., No. 05-3197, 2005 WL
2669480 (S.D. Tex. Oct. 19, 2005) (dismissing plaintiffs’ claim under the FHA
where she did not allege interference in the acquisition of her residence); King v.
Metcalf 56 Homes Ass’n, No. 04-2192, 2004 WL 2538379, at *3 (D. Kan. Nov. 8,
2004) (granting summary judgment against plaintiffs who claimed racial harass-
ment and noting that plaintiffs had not alleged any discrimination in the original
acquisition of housing); Gourlay, 276 F. Supp. 2d at 1234 (ruling against plaintiff
in her FHA harassment claims because defendants’ alleged conduct did not pre-
clude plaintiff's ownership of a home).

117. 388 F.2d 327 (7th Cir. 2004).

118. Id. at 329 (emphasis in original).

119. Id.

120. See, e.g., Koch, 352 F. Supp. 2d at 973-80 (disagreeing with both the reasoning
and conclusions of the Seventh Circuit in Halprin).

121. See Rigel C. Oliveri, Is Acquisition Everything? Protecting the Rights of Occu-
pants Under the Fair Housing Act, 43 Harv. C.R.-C.L. L. Rev. 1, 18-33 (2008);
Aric Short, Post-Acquisition Harassment and the Scope of the Fair Housing Act,
58 Ara. L. Rev. 203 (2006).

122. 42 U.S.C. § 3604(a) (2000).

123. Id. at § 3604(b).

124. Several courts have concluded, in varying contexts, that § 3604 protects occu-
pancy of housing. See, e.g., Clifton Terrace Assoc. v. United Technologies Corp.,
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Even the FHA'’s clearest harassment-related language in § 3617—
which makes it “unlawful to coerce, intimidate, threaten, or interfere
with any person in the exercise or enjoyment of” a fair housing
right125—is poorly drafted and ambiguous. In particular, a number of
courts have interpreted this language narrowly to provide plaintiffs a
harassment claim only when they also allege discrimination in the ac-
quisition of housing.126 Such interpretations clearly exclude plaintiffs
whose only injury is alleged harassment after their occupation began.
In this context, it is noteworthy that an administrative rule promul-
gated by HUD to implement the FHA attempts to clarify the statute’s
application to claims of unlawful disturbance of possession by explic-
itly prohibiting “(t]hreatening, intimidating or interfering with per-
sons in their enjoyment of a dwelling.”127 Whether or not HUD’s rule
impermissibly expands the scope of the FHA beyond what Congress
intended,128 the FHA clearly omits similarly explicit post-acquisition
protection.

Advocates of occupancy protection also find little clear support in
the FHA'’s legislative history. In particular, the draft legislation was
almost always framed as an “open housing” law—one that would
guarantee non-discriminatory access to housing and, as a result, help
alleviate racial segregation in American neighborhoods.12® Through-

929 F.2d 714, 720 (D.C. Cir. 1991) (ruling that § 3604(b) protects habitability);
Betsey v. Turtle Creek Assoc., 736 F.2d 983, 988 (4th Cir. 1984) (recognizing
claim of harassment under § 3604); Koch, 352 F. Supp. 2d at 976 (concluding that
§ 3604 protects existing occupants against sexual harassment); Whisby-Myers v.
Kiekenapp, 293 F. Supp. 2d 845, 851-52 (N.D. Ill. 2003) (rejecting argument that
§ 3604 protects only against discrimination in the acquisition of housing).

125. 42 U.S.C. § 3617 (2000).

126. See Halprin v. Prairie Single Family Homes of Dearborn Park Ass’n, 388 F.3d
327, 330 (7th Cir. 2004) (determining that because plaintiffs did not allege any
interference with their acquisition of housing, their claims under § 3617 failed);
Frazier v. Rominger, 27 F.3d 828, 834 (2d Cir. 1994) (concluding that § 3617 “pro-
hibits the interference with the exercise of Fair Housing rights only as enumer-
ated” in [§§ 3603-3606], which define the substantive violations of the Act”);
Ohana v. 180 Prospect Place Realty Corp., 996 F. Supp. 238, 241 (E.D.N.Y. 1998)
(concluding that “plaintiffs, once having secured their housing, have no right
under the FHA to be free from interference with the peaceful enjoyment of their
home by one not associated with its sale or rental”).

127. 24 C.F.R. § 100.400(c)2) (2007) (emphasis added).

128. See Halprin, 388 F.3d at 330 (noting that this “regulation may stray too far from
section 3617 . . . to be valid™).

129. See, e.g., Fair Housing Act of 1967: Hearings on S. 1358, S. 2144, and S. 2280
Before the Subcomm. on Housing and Urban Affairs of the Comm. on Banking
and Currency, 90th Cong. 6 (1967) (statement of Ramsey Clark, Att’y Gen. of the
United States) (explaining that the FHA would provide “open housing, housing
unrestricted. It will eliminate widespread forced housing where racial minorities
are barred from residential areas and confined to the ghetto and other segregated
areas”); REp. oF THE NAT'L ADpvisory Comm’N oN CrviL DisorpeRrs 28 (1968) (rec-
ommending that Congress pass a “comprehensive and enforceable federal open
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out the course of numerous committee, subcommittee, and floor de-
bates from 1966 to 1968, members of Congress, the executive branch,
and interested individuals repeatedly discussed the need to protect
the housing transaction.130 As a result, what emerges from the legis-
lative record is an overwhelming focus on access issues, framed as con-
cerns about racial segregation and discriminatory exclusions from
housing131 and the need to open a housing market “virtually closed” to
minorities.132 In comparison to this heavy access focus in the legisla-
tive record,133 the lack of any meaningful discussion of protected occu-
pancy is striking. Although concern was expressed about the social
and psychological problems stemming from racial segregation, those
problems were usually discussed in the context of discriminatory ex-
clusions from housing, not housing harassment.134

housing law” to help address the growing problems of racial segregation and re-
sulting violence plaguing the nation).

130. See, e.g., Fair Housing Act of 1967: Hearings on S. 1358, S. 2144, and S. 2280
Before the Subcomm. on Housing and Urban Affairs of the Comm. on Banking
and Currency, 90th Cong. 29 (1967) (statement of Robert C. Weaver, Secretary of
Housing and Urban Development) (“This is a comprehensive proposal which
would prohibit discrimination in the sale, rental, or financing of housing, includ-
ing discriminatory advertising and discrimination in representations made as to
the availability of housing.”); 114 Cong. Rec. 2279 (1968) (statement of Sen.
Brooke) (“Millions of Americans have been denied fair access to decent housing
because of their race or color. If we perceive this reality, on what possible
grounds can we delay the evident remedy?”).

131. H.R. Rep. No. 89-1678, at 59 (1966) (Minority Views of the Hon. Basil L. Whit-
ener) (stating that the bill was proposed to “provide adequate and integrated
housing for minority groups”™); Fair Housing Act of 1967: Hearings on S. 1358, S.
2144, and S. 2280 Before the Subcomm. on Housing and Urban Affairs of the
Comm. on Banking and Currency, 90th Cong. 128 (1967) (statement of Rev. Rob-
ert F. Drinan, S.J., Dean, Boston College Law School) (explaining that “the guar-
antee of integrated housing for Negroes is the one great commitment which
Congress has still refused to make”).

132. H.R. Rep. No. 1678, at 19 (1966) (Additional Views of Hon. William M. McCulloch
and Hon. Charles McC. Mathias, Jr.).

133. The FHA’s access focus began with President Johnson’s letter introducing fair
housing legislation in 1966. In that letter, he urged Congress to declare as a
national policy the eradication of “racial discrimination in the sale or rental of
housing.” Miscellaneous Proposals Regarding the Civil Rights of Persons Within
the Jurisdiction of the United States: Hearings Before Subcomm. No. 5 of the
Comm. on the Judiciary, 89th Cong. 1049 (1966) (letter from Lyndon B. Johnson,
President of the United States).

134. As explained by Senator Mondale, “[t]he real evil in the ghetto effects is the rejec-
tion and humiliation of human beings. [A] sense of humiliation goes all through
the ghetto.” 114 Conc. REc. 2281 (1968) (testimony of Sen. Mondale) (citation
omitted). But in the senator’s opinion, fair housing legislation would have “great
practical psychological significance to the Negro who . . . remains trapped in the
ghetto for a lifetime.” Id. at 3421.
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Against this backdrop of statutory language and legislative his-
tory, and fueled by the Seventh Circuit’s decision in Halprin,35 a
number of courts have recently adopted a narrow reading of the FHA’s
scope to exclude post-acquisition protection. In Lawrence v. Court-
yards at Deerwood Ass’n, Inc.,136 for example, the district court
granted defendants’ summary judgment motion where plaintiffs al-
leged that a racially hostile housing environment had been created by
the management association. In ruling against the plaintiffs, the
court observed that “[als the statutory language makes clear . . . sec-
tion 3604 applies only to discrimination related to the acquisition or
sale and rental of housing.”137 A more recent decision opined that “[a]
majority of courts considering the issue have found that Section
3604(b) is limited to discrimination in provision of services as they are
connected to the acquisition or sale and rental of housing.”138 Another
district court in Florida has concluded that “Section 3604(a) prevents
discriminatory conduct that directly deprives protected persons from
housing opportunities”132 and that “Section 3604(b) only prohibits the
discriminatory provision of services and facilities in connection with a
sale of a dwelling.”140 Whatever the merits of these positions,141 a
growing body of case law142 is whittling away at the FHA’s potential,
possibly leaving victims of housing harassment without a federal
claim.

135. See Halprin v. Prairie Single Family Homes of Dearborn Park Ass’n, 388 F.2d
327 (7th Cir. 2004); Walton v. Claybridge Homeowners Ass’n, No. 06-1914, 2006
WL 2243902, at *2 (7th Cir. Aug. 2, 2006) (explaining that in Halprin “we held
that [§ 3617] literally provided a cause of action only for plaintiffs who complain
about discrimination in acquiring, rather than simply enjoying, property”).

136. 318 F. Supp. 2d 1133, 1136-39 (S.D. Fla. 2004).

137. Id. at 1142. Rejecting the plaintiffs’ claims under § 3617, the Lawrence court
ruled that to violate § 3617 in the absence of some other FHA claim—such as an
interference with access claim under § 3604—“the discriminatory conduct must
be pervasive and severe enough to be considered as threatening or violent.” Id. at
1145.

138. Savanna Club Worship Serv., Inc. v. Savanna Club Homeowners’ Ass’n., 456 F.
Supp. 2d 1223, 1227-28 (S.D. Fla. 2005) (citations omitted).

139. Gourlay v. Forest lake Estates Civic Ass'n of Port Richey, 276 F. Supp. 2d 1222,
1230 n.10 (M.D. Fla. 2003). The district court’s summary judgment decision in
the Gourlay litigation was withdrawn by stipulation of the parties after they
reached settlement. See Gourlay v. Forest Lake Estates Civic Ass’'n of Port
Richey, No. 8:02CV1955T30TGW, 2003 WL 22149660 (M.D. Fla. Sept. 16, 2003).

140. Gourlay, 276 F. Supp. 2d at 1233.

141. As discussed in depth elsewhere, these narrow interpretations of the FHA are
open to considerable criticism. See United States v. Koch, 352 F. Supp. 2d 970 (D.
Neb. 2004); Oliveri, supra note 121; Short, supra note 121.

142. See supra note 116.
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B. Legal Standard for Hostile Housing Environment Claims

Assuming that the FHA continues to be interpreted and applied by
most courts as protecting not simply the acquisition but also subse-
quent occupation of property, other problems exist in the context of
sexual harassment. Two such problems can be traced to the heavy
reliance that federal courts place on doctrines developed under Title
VII: use of a “reasonable person” standard to evaluate allegedly
harassing conduct and the failure of courts to appreciate the psycho-
logical importance of the locus of harassment, the home.

1. Establishing the Proper Perspective

Where the perpetrator does not condition housing or housing-re-
lated services on sexual favors, the tenant’s harassment claim exists
in the current legal framework as one based on a hostile housing envi-
ronment: one that “unreasonably interferes with use and enjoyment of
the premises.”143 The perspective adopted by courts to evaluate
whether use and enjoyment have been unreasonably interfered with is
a critical component of this inquiry. However, because neither the
FHA nor current HUD rules establish standards for evaluating alleg-
edly harassing behavior, many federal courts considering housing
claims have adopted the general perspective used under Title VII.144

Although federal courts do not agree on the proper perspective to
use in evaluating Title VII hostile work environment claims,145 most
courts ask whether a reasonable person would find the work environ-
ment burdensome as a result of the offending conduct.146 This ap-
proach may be advantageous for a number of reasons. In particular, it
establishes a neutral standard that can be applied regardless of the
specific qualities, characteristics, or background of the victim or per-
petrator.147 This allows for the development of a relatively uniform
standard of conduct over time, which helps establish predictability for

143. Honce v. Vigil, 1 F.3d 1085, 1090 (10th Cir. 1993); see also supra notes 109-115
and accompanying text.

144. See, e.g., DiCenso v. Cisneros, 96 F.3d 1004, 1008 (7th Cir. 1996); Neudecker v.
Boisclair Corp, No. Civ. 02-4099JNEJGL, 2005 WL 1607409, at *4 (D. Minn. July
7, 2005); Rich v. Lubin, No. 02 Civ. 6786(TPG), 2004 WL 1124662, at *4 (S.D.N.Y
May 20, 2004); see also Zalesne, supra note 39, at 877.

145. See William Douglas Woody, Wayne Viney, Paul A. Bell & Nora L. Bensko, Sex-
ual Harassment: The “Reasonable Person” vs “Reasonable Woman” Standards
Have Not Been Resolved, 78 PsycHoL. REp. 329, 329-30 (1996) (summarizing ar-
guments advocating and epposing adoption of a reasonable woman standard in
the Title VII context).

146. See, e.g., Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993); Waltman v. Int’l
Paper Co., 875 F.2d 468, 476 (5th Cir. 1989); Rabidue v. Osceola Ref. Co., 805
F.2d 611, 620 (6th Cir. 1986). See also Emily Epstein, Federal Sexual Harass-
ment and the “Reasonable Woman” Standard, 5 Geo. J. GENDER & L. 377 (2004).

147. See Patricia Linenberger, What Behavior Constitutes Sexual Harassment?, 34
Lag. L.J. 238, 246 (1983).
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all involved.148 The reasonable person standard also avoids difficult
questions about how particular aspects of the victim or perpetrator—
such as their race, education level, or financial status—affect the
analysis.

However, these advantages having to do with certainty and pre-
dictability do not outweigh the limitations of the reasonable person
standard. In particular, the standard “tends to be male-biased and
tends to systematically ignore the experiences of women.”149 In this
way, the reasonable person standard “fails to reflect women’s percep-
tions of what constitutes sexual harassment.”150 Because victims of
residential sexual harassment are almost always female, their per-
spective, rather than a “reasonable person,” should be the focus. Such
a victim-oriented standard would acknowledge general gender-based
differences in what men and women consider harassing conduct.151
Responding to such concerns, a few courts have adopted a “reasonable
woman” standard in housing harassment cases.152 HUD’s 2000 draft
rules on housing harassment followed this general lead, focusing on
how the alleged harassment would have affected a reasonable tenant

148. See Robert Rosenthal, Comment, Landlord Sexual Harassment: A Federal Rem-
edy, 65 TEmp. L. Rev. 589, 594 (1992); Zalesne, supra note 39 at 870.

149. See Ellison v. Brady, 924 F.2d 872, 878-79 (9th Cir. 1991). A number of commen-
tators have more exhaustively evaluated the reasonable person standard in har-
assment law generally. See, e.g., Eileen M. Blackwood, The Reasonable Woman
in Sexual Harassment Law and the Case for Subjectivity, 16 Vt. L. REv. 1005
(1992); Deborah B. Goldberg, The Road to Equality: The Application of the Rea-
sonable Woman Standard in Sexual Harassment Cases, 2 CARD0ZO WOMEN’S L.J.
195 (1995); Carol Sanger, The Reasonable Woman and the Ordinary Man, 65 S.
CaL. L. Rev. 1411 (1992).

150. See Zalesne, supra note 144 at 877; see also, Adams supra note 27, at 44-51.

151. Recent studies have consistently found that men and women perceive potentially
sexually harassing conduct differently. In particular, women are more likely
than men to describe conduct as harassing and to report a higher frequency of
sexual harassment. See, e.g., Brenda L. Russell & Kristin Y. Trigg, Tolerance of
Sexual Harassment: An Examination of Gender Differences, Ambivalent Sexism,
Social Dominance, and Gender Roles, 50 SEx RoLEs 565 (2004) (concluding that
although women are significantly less tolerant than men of potentially sexually
harassing behavior, that variance may be traceable to ambivalent sexism and
hostility toward women); Eliza G.C. Collins & Timothy B. Blodgett, Sexual Har-
assment . .. Some See It . . . Some Won’t, Harv. Bus. REv., Mar.-April 1981, at 76
(determining that although men and women generally agree on how to define
sexual harassment, women reported that harassing conduct occurs more
frequently).

152. See, e.g., Beliveau v. Caras, 873 F. Supp. 1393, 1397-98 (C.D. Cal. 1995); Shel-
lhammer v. Lewallen, 770 F.2d 167 (6th Cir. 1985). Similarly, some courts in the
Title VII context have adopted or at least recognized the potential benefits of a
“reasonable woman” standard. See, e.g., Ellison v. Brady, 924 F.2d 872, 879 (9th
Cir. 1991) (concluding that “a gender-conscious examination of sexual harass-
ment enables women to participate in the workplace on an equal footing with
men”). See generally, Epstein, supra note 146.
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in the victim’s position.153 Although there are drawbacks associated
with a standard that considers the subjective viewpoint of the vic-
tim,154 such an approach likely results in greater protection against
harassing conduct. However, to the extent that the reasonable person
standard remains the majority approach in this area, the FHA cannot
be seen as fully protecting victims of sexual harassment.

2. Ignoring the Importance of Locus

A related problem under current FHA doctrine flows from courts’
heavy reliance on law developed under Title VII. In particular, such
reliance may obscure the important characteristics of the locus of har-
assment, the home, as well as its psychological meaning and value to
the victim.

DiCenso v. Cisneros,155 decided by the Seventh Circuit in 1996,
provides one example of how courts can overlook the subjective impor-
tance of the home environment. In that case, when DiCenso, the de-
fendant, visited the apartment of the eighteen-year-old plaintiff,
Brown, to collect rent, he stood in her doorway and “began caressing
her arm and back.”156 He then told her that if she could not pay the
rent, she could “take care of it in other ways.”157 After Brown re-
sponded by slamming the door in DiCenso’s face, he stood outside her
doorway calling Brown a “bitch” and a “whore.”158

In evaluating the plaintiff’s sexual harassment claims, the Seventh
Circuit’s reasoning tracked its approach under Title VII, namely that
“isolated and innocuous incidents do not support a finding of sexual
harassment.”159 As explained by the court, “the problem with Brown’s
complaint is that although DiCenso may have harassed her, he did so

153. See Fair Housing Act Standards Governing Sexual Harassment Cases, 65 Fed.
Reg. 67,666, 67,666—67 (Nov. 13, 2000). The draft rules explain that “[a] person
creates a hostile environment when that person’s unwelcome conduct is suffi-
ciently severe or pervasive that it results in the creation of an environment that a
reasonable person in the aggrieved person’s position would find intimidating,
hostile, offensive, or otherwise significantly less desirable.” Id. at 67,666. The
rules go on to clarify that “[tlhe perspective of a reasonable person in the ag-
grieved person’s position is that of an ordinary person in like circumstances.” Id.
at 67,6617.

154. In particular, the “reasonable woman” standard risks essentializing women and
may help create a subjective and unpredictable standard for housing harassment.
See Zalesne, supra note 144 at 876.

155. 96 F.3d 1004, 1008-09 (7th Cir. 1996).

156. Id. at 1006.

157. Id.

158. Id. In addition to these events, Brown’s complaint alleged additional incidents of
harassment by DiCenso, as well as unauthorized entries by him into Brown’s
home. Id. at 1006 n.1. However, these additional facts were not considered by
the district court because the administrative law judge did not find DiCenso re-
sponsible for them. Id.

159. Id. at 1008.
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only once. Moreover, Brown’s conduct, while clearly unwelcome, was
much less offensive than other incidents which have not violated Title
VII.”160 In particular, the defendant did not touch “an intimate body
part” of the plaintiff and did not threaten her with physical harm.161
While “[t]here is no question that Brown found DiCenso’s remarks to
be subjectively unpleasant . . . this alone did not create an objectively
hostile environment.”162

There are at least two striking problems with the court’s reason-
ing. First, a problem addressed more broadly in the prior subsection,
is the court’s decision to view the offending conduct through an “objec-
tive” lens. This resulted in a finding of no liability against DiCenso,
despite the fact that the court explicitly recognized subjective harm to
Brown. The court’s conclusion that one incident of harassment would
not be actionable under the FHA is especially troubling given that the
only empirical study of residential sexual harassment found 35% of
such abuse to have lasted only one day.163 Second, in determining
whether a “hostile environment” had been created by DiCenso’s con-
duct, the court made no attempt to evaluate the importance of where
DiCenso harassed Brown. As discussed earlier,164 the home is a
uniquely personal and intimate environment. It is a place of refuge
and protection for the renter and her family, where security normally
exists against the outside world. Perhaps most importantly, it is a
location of privacy where occupants have the reasonable expectation
that they may and can exclude anyone they choose.165 In these ways,
it is distinctly different than a traditional work environment, which is
open and public. At work, there is usually less privacy and intimacy,
and the regular interaction of employees may allow victims some abili-
ties to distance or shield themselves from harassing co-workers or su-
pervisors.166 Such a buffer zone is difficult, if not impossible, to create
in the landlord-tenant context, where the victim’s abuser is the same
person she must interact with regularly to pay rent and report main-

160. Id. at 1008-09.

161. Id. at 1009.

162. Id.

163. See Cahan, supra note 27, at 1073.

164. See supra subsection II.A and accompanying notes.

165. In another context, the U.S. Supreme Court has recognized the importance of
home: the “[s]anctity of the home is no greater than sanctity of the person.”
Agnello v. United Sates, 269 U.S. 20, 25 (1925) (concluding that the Fourth
Amendment was violated by a warrantless search).

166. See Kathleen Butler, Sexual Harassment in Rental Housing, 1989 U. ILL. L. Rev.
175, 204 (1989) (concluding that sexual harassment in the landlord-tenant rela-
tionship “may create a stronger and more real sense of personal danger” than
harassment in the employer-employee context); Roos, supra note 27, at 1145 (ex-
plaining that, unlike the employment context, a tenant victimized by her land-
lord “is often expected to direct her complaint to close associates of the harasser
... or even the harasser himself”).
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tenance problems. This fundamental distinction between work and
home—in particular, the different expectations of privacy and protec-
tion that reasonably exist in each location—should form a part of
courts’ analyses in sexual harassment cases. Specifically, heightened
protection for the victim of sexual harassment in the home is
appropriate.167

Under this approach, it should be irrelevant that DiCenso’s con-
duct was “much less offensive than other incidents which have not vio-
lated Title VII.”168 What should be relevant, instead, is how
DiCenso’s conduct—within the environment in which it occurred169—
affected Brown. From this perspective, DiCenso’s behavior appears
quite damaging. On Brown’s doorstep, DiCenso initiated uninvited
physical contact, offered to exchange rent for sex, and verbally as-
saulted Brown when she rejected his advances. Beyond the trauma of
these incidents, Brown likely feared future sexual advances from
DiCenso, given his unique ability to access her dwelling at any time
and the likelihood that, as her landlord, DiCenso would have reason to
call and visit her again.170 In this way, DiCenso’s harassing conduct
was not only damaging by itself; it also stripped away the protective
shield of Brown’s home, isolating her and deepening her injury.
Where courts fail to take into consideration in their FHA analyses the
psychological and emotional aspects of abuse inflicted within the home
environment, they risk underprotecting victims.171

167. See Lindemyer, supra note 23, at 368 (noting that “[tihe expectation of both
safety and privacy in one’s home is justifiably greater than that in the workplace,
and thus a higher standard of conduct is warranted”); Zaslene, supra note 144, at
886-88 (arguing that the “fundamental differences” between harassment in the
home and on the job make application of the same legal standard in both contexts
“a mistake”).

168. DiCenso, 96 F.3d at 1008-09.

169. See Adams, supra note 27, at 54-55 (citing the DiCenso case as one example of a
decontextualized analysis of residential sexual harassment).

170. See Lindemyer, supra note 23, at 376 (explaining that residential sexual harass-
ment also brings with it the “omnipresent threat of future, more egregious harm
due to the fact that the landlord has unrestrained access to the tenants’
apartment”).

171. Other courts have apparently failed to recognize the subjective value of the home
as part of their sexual harassment analyses. In Cavalieri-Conway v. L. But-
terman & Associates, for example, the district court granted defendants’ sum-
mary judgment motion where the plaintiff alleged sexual harassment
perpetrated by her landlord. 992 F. Supp. 995 (N.D. Ill. 1998). In particular, the
plaintiff alleged that the defendant used sexually graphic and crude language
around her, demanded that she remain chaste in exchange for undertaking re-
pairs on her property, and kept her under surveillance. Id. at 1008. In rejecting
her claims, the court concluded that the landlord’s language was “not sufficiently
egregious to constitute [sexual] harassment,” that the landlord used threatening
language “on only two occasions way back in 1992,” and that his abusive com-
ments were “not coupled with any threat of physical harm.” Id. In making these
conclusions, the court simply imported into its analysis the Title VII standard
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IV. THIRTEENTH AMENDMENT PROTECTION AGAINST
RESIDENTIAL SEXUAL HARASSMENT

With sexual harassment of tenants being a serious problem in soci-
ety and one that is likely growing worse given the declining supply of
low income housing, potential shortcomings in the traditional avenue
for redress are even more problematic. However, a variety of possible
obvious solutions exist. For example, HUD could promulgate explicit
rules detailing the FHA’s post-acquisition protection, including its
coverage of sexual harassment. The draft rules prepared and circu-
lated by HUD in 2000, which included standards for quid pro quo and
hostile housing environment claims, provided a good starting point for
such an effort.172 Of course, even the most comprehensive rules in
this context would be ineffectual if they exceed the scope of the FHA
itself—a point driven home by the Seventh Circuit’s opinion in
Halprin.173

Another way to address any shortcomings in existing occupancy
protection would be to amend the FHA to unequivocally bring post-
acquisition coverage within the statute. Modifying the FHA’s lan-
guage, however, would surely generate a contentious fight among in-
terest groups seeking to define with specificity the exact contours of
the statute.174 Congress would also run the risk in amending the
FHA of implicitly undermining the statutory support for past deci-
sions recognizing post-acquisition protection. An alternative remedy
would be to do nothing to the law itself, but simply focus on advocacy:
to argue that existing statutory law adequately protects occupants
from housing harassment and that judicial opinions to the contrary—
such as Halprin—have little statutory, historical, or policy support.

In addition to these more traditional and obvious solutions,1756 the
Thirteenth Amendment exists as a potential tool to protect tenants

and never considered the psychological importance of the location of the harass-
ment. Id. at 1007-08.

172. See Fair Housing Act Standards Governing Sexual Harassment Cases, 65 Fed.
Reg. 67,666-01 (Nov. 13, 2000).

173. Halprin v. Prairie Single Family Homes of Dearborn Ass'n, 388 F.3d 327, 330
(7th Cir. 2004) (opining that the relevant HUD regulation, which prohibited
“[t]hreatening, intimidating or interfering with persons in their enjoyment of a
dwelling” may “stray too far from section 3617 . . . to be valid”).

174. Given the heated disagreements that developed during prior attempts to amend
the FHA, it is not unreasonable to anticipate similar debates if Congress consid-
ers explicitly adding post-acquisition protection to the FHA. See, e.g., Peter W.
Salsich, Jr., Toward a Policy of Heterogeneity: Overcoming a Long History of So-
cioeconomic Segregation in Housing, 42 WAKE Forest L. Rev. 459, 486 (2007)
(describing the “years of contentious debate” that preceded amendment of the
FHA in 1988 to include familial status and disability protection).

175. Plaintiffs might also rely on state law claims, such as the tort of intentional inflic-
tion of emotional distress. See Haddad v. Gonzales, 576 N.E.2d 658 (Mass. 1991)
(awarding a victim of residential sexual harassment damages under a deceptive
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against sexual harassment in housing. Without question, the Thir-
teenth Amendment argument explored in this section is nontradi-
tional. It has not been addressed in reported federal decisions,
suggesting that it may not have been advanced very often (if ever) in
housing harassment litigation. As a consequence, some degree of re-
sistance to this argument is expected, if for no other reason than it
challenges the status quo.

My call for a robust interpretation and modern application of the
Thirteenth Amendment is not without precedent. A rediscovery of the
Thirteenth Amendment served as the foundation for the civil rights
campaign of the U.S. Department of Justice’s Civil Rights Section fol-
lowing World War I1,176 and it has provided the springboard for vari-
ous scholarly arguments seeking innovative ways to address a wide
range of modern legal problems.177 Below I explore the Amendment’s
text, drafting history, and social context to evaluate its applicability to
claims of sexual harassment in housing.178

trade practices statute based on a theory of intentional infliction of emotional
distress); Susan Etta Keller, Does the Roof Have to Cave In? The Landlord/Ten-
ant Power Relationship and the Intentional Infliction of Emotional Distress, 9
Carpozo L. Rev. 1663 (1988).

176. See Risa L. Goluboff, The Thirteenth Amendment and the Lost Origins of Civil
Rights, 50 Duke L. J. 1609, 1659 (2000-2001) (explaining that the Section also
“began to treat not only the legal structures that facilitated involuntary servi-
tude, but also the social and economic ones, as potentially coming within the
scope of the Thirteenth Amendment”).

177. See, e.g., Akhil Reed Amar & Daniel Widawsky, Child Abuse as Slavery: A Thir-
teenth Amendment Approach to Deshaney, 105 Harv. L. Rev. 1359 (1991-1992);
Akhil Reed Amar, The Case of the Missing Amendments: R.AV. v. City of St.
Paul, 106 Harv. L. Rev. 124 (1992-1993); Akhil Reed Amar, Remember the Thir-
teenth, 10 Const. CoMMENT. 403 (1993); Douglas Colbert, Liberating the Thir-
teenth Amendment, 30 Harv. C.R.-C.L. L. Rev. 1 (1995); Jennifer L. Conn, Sexual
Harassment: A Thirteenth Amendment Response, 28 CoLum. J. L. & Soc. Pross.
519 (1994-1995); Marcellene Elizabeth Hearn, A Thirteenth Amendment Defense
of the Violence Against Women Act, 146 U. Pa. L. Rev. 1097 (1997-1998); Joyce E.
McConnell, Beyond Metaphor: Battered Women, Involuntary Servitude and the
Thirteenth Amendment, 4 YALE J.L. & Feminism 207 (1991-1992); Larry J. Pitt-
man, A Thirteenth Amendment Challenge to Both Racial Disparities in Medical
Treatments and Improper Physicians’ Informed Consent Disclosures, 48 St. Louls
U. L.J. 131 (2003-2004); Alexander Tsesis, The Problem of Confederate Symbols:
A Thirteenth Amendment Approach, 75 Temp. L. Rev. 539 (2002).

178. The Thirteenth Amendment’s abolition of all “badges and incidents of slavery”
potentially provides further protection in this context. Although a full discussion
of badges and incidents is beyond the scope of this Article, such an argument
would need to demonstrate that the Amendment directly prohibits remnants of
the chattel slavery system and that at least some cases of sexual harassment in
housing reasonably qualify as badges or incidents of that system. See generally,
William M. Carter, Jr., Race Rights, and the Thirteenth Amendment: Defining the
Badges and Incidents of Slavery, 40 U.C. Davis L. Rev. 1311 (2007).

As to the first question, the debates surrounding congressional consideration
of the Thirteenth Amendment suggest that many congressmen expected the pro-
posed Amendment to both unshackle slavery’s bonds and “direct[ly] ban . . . many
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A. The Legal Basis of Involuntary Servitude

In its first section, the Thirteenth Amendment decrees that
“[n]either slavery nor involuntary servitude, except as a punishment
for crime whereof the party shall have been duly convicted, shall exist
within the United States . . . .”179 This broad language is noteworthy

of the evils radiating out from the system of slavery.” Jacobus tenBroek, Thir-
teenth Amendment to the Constitution of the United States: Consummation to Ab-
olition and Key to the Fourteenth Amendment, 39 CavL. L. Rev. 171, 180 (1951); see
Douglas Colbert, Liberating the Thirteenth Amendment, 30 Harv. C.R.-C.L. L.
REev. 1, 8 (1995). Although the Supreme Court hailed the Thirteenth Amendment
as a “grand yet simple declaration of the personal freedom of all [people],”
Slaughter House Cases, 83 U.S. 36, 69 (1872), the Court has never fully defined
the Amendment’s scope or articulated whether the Amendment has a self-execut-
ing force beyond abolishing slavery. See, e.g., Jones v. Alfred H. Mayer Co., 392
U.S. 409, 439 (1968) (refusing to consider whether “the Amendment itself did any
more than [abolish slavery]—a question not involved in this case”).

Assuming that the Thirteenth Amendment directly prohibits vestiges of the
chattel slavery system, the second question is whether residential sexual harass-
ment reasonably constitutes such a burden. In describing badges and incidents
of slavery, the Court has called them the “vestiges and incidents of a society half
slave and half free” that limit the “fundamental rights [that] are the essence of
civil freedom.” Civil Rights Cases, 109 U.S. 3, 22 (1883). In evaluating whether
specific harms constitute badges and incidents, the Court has looked generally at
the similarity between the alleged injuries and the burdens actually suffered
under slavery. See, e.g., Civil Rights Cases, 109 U.S. at 21. As discussed infra in
Section IV.A.3, physical subjugation, in general, and sexual harassment, in par-
ticular, were common aspects of American slavery. Indeed, compelling similari-
ties between sexual harassment during slavery and sexual harassment
perpetrated by landlords against tenants suggest that the latter might properly
be labeled a badge or incident of slavery.

First, the players are similar. In both settings, a man sexually preys on a
female. The victims of sexual harassment perpetrated by the master during slav-
ery were all obviously black. Today, renters who suffer sexual harassment at the
hands of their landlords are overwhelmingly women of color, and often African
American. E.g., Zhu v. Countrywide Realty Co., Inc., 165 F. Supp. 2d 1181 (D.
Kan. 2001); Maze v. Krueger, HUDALJ 05-93-0196-1, 1996 WL 418886
(HUDALJ June 7, 1996). Second, powerlessness is at the root of both scenarios.
For slaves, their powerlessness was imposed by the legal system and the physical
force of their owners. Masters also used slave children against the females,
knowing that slaves were reluctant to flee abusive owners because of their desire
to remain with and protect their children. The slave’s overall powerlessness
translated into increased dependency on the slave master, which, in turn, fed the
slave’s powerlessness. Similarly, although victims of residential sexual harass-
ment today are obviously not owned by their landlords, they often lack any realis-
tic ability to escape the abusive setting because of their poverty. Furthermore,
victims frequently feel pressured to remain in abusive settings because of their
desire to keep a roof over their children’s heads. See, e.g., Krueger v. Cuomo, 115
F.3d 487 (7th Cir. 1997); Honce v. Vigil, 1 F.3d 1085 (10th Cir. 1993); Zhu v. Fed.
Hous. Fin. Bd., 389 F. Supp. 2d 1253 (D. Kan. 2005). As a result, today’s sexually
harassed tenant is isolated, manipulable, and largely powerless—similar in fun-
damental ways to the female slave sexually abused by her master.

179. U.S. ConsT. amend. XIII, § 1.



