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Resistance Strategy: Parties should prepare their own agendas and
have them copied for distribution at the negotiation. Parties can elect to
adopt one particular agenda, or they can negotiate a compromise among
the various agendas submitted.

4. Injecting Competition into the Negotiation

In 199o, Ryoei Sato, a Japanese businessman, paid almost $83 million
for van Gogh's "Portrait of Dr. Cachet" at an international art auction.'94

This was twice the price that was expected to be received for the painting,
as estimated by Christie's auction house.'95 Sato had, it appears, fallen
victim to what psychologists call the winner's curse: when one discovers he
or she has "won" the negotiation, but likely paid too much in doing so.

An auction is a situation that artfully injects competition into the
negotiation process. Consider what happened in 1973, when ABC
television agreed to pay $3.3 million for a single television showing of the
movie The Poseidon Adventure."' The figure "greatly exceeded the
highest price ever paid previously for a one-time movie showing" (which
was $2 million for the movie Patton)."9 In fact, the payment was so
excessive that ABC thought it would lose $i million on the Poseidon
showing."8 So how did the price escalate to such heights? It was likely
due to the fact that it was the first time that a motion picture had been
offered to the three networks (ABC, NBC, and CBS) in an open-bid
auction." The President of CBS describes the auction thusly:

We were very rational at the start. We priced the movie out, in
terms of what it could bring in for us, then allowed a certain value on
top of that for exploitation.

But then the bidding started. ABC opened with two million. I came
back with two point four. ABC went to two point eight. And the fever of
the thing caught us. Like a guy who had lost his mind, I kept bidding.
Finally, I went to three point two; and there came a moment when I said
to myself, "Good grief, if I get it, what the heck am I going to do with
it?" When ABC finally topped me, my main feeling was relief."
Auctions can take place in many contexts-not just when a business

or a painting is placed "on the block" to be sold. Consider the "reverse
auction," where I want to install a new swimming pool in my back yard. I
acquire three different bids for the job. When the bids arrive, I notice
they are all slightly different in terms of materials being used, date of

194. $82.5 Million Price for Portrait by van Gogh Brushes Aside Auction Record, MILWAUKEE
SENnNEL, May 16, 199o, at I.

195. Id.; see Anthony J. Del Piano, The Fine Art of Forgery, Theft, and Fraud: Corruption in the
World of Art and Antiquities, 8 CRIM. JUST. i6 (994).

196. CIALDINI, supra note 97, at 264.
197. Id.
198. Id.
199. Id.
200. Id. at 265.
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completion, warranties offered, etc. I then invite all three bidders to my
home office where they will compete against each other in a "reverse
auction....'

I am able to selectively quote from each of the three bids, stressing
aspects where their rival bidders have presented me with more favorable
terms or conditions. If I am effective, I can probably get the bidders to
slowly bid the price of the job downward or the quality of the product
upward. The "reverse auction" works to my advantage because it increases
the competitive process for the various rival bidders that hope to get my
business. '0

Resistance Strategy: Be on the lookout for when competition has
been injected into the conversation. This might be done by (i) limiting
the available supply of a good or service or (2) increasing the number of
people bidding for or otherwise competing for those goods or services.
More specifically, the winner's curse can thrive in conditions (such as
auctions) where there are numerous competitors for a limited supply,
and where there is great uncertainty regarding the price of the items or
services under consideration. In the particular case of auctions, one can
research items being auctioned (e.g., What are comparable items worth?
What price has this item fetched in previous auctions? Are there people,
events, or circumstances that are helping to increase prices for this
particular auction, or at this particular time?) and, based upon that
research, one can set upper limits to what will be paid.

As for reverse auctions specifically, if one is given an offer to "re-
bid" a job, do not re-bid it. If you decide to re-bid, do so only once, and
inform the "reverse auction" leader that you will only submit a single re-
bid. Support your presentation with as many experts and objective criteria
as can be found in order to underscore that your bid is reasonable and fair,
even in the eyes of trained experts who are not party to the negotiation (or
to making a profit through the negotiation) and who are therefore unlikely
to be biased in their assessment.

C. COMMUNICATION TECHNIQUES

i. Calling Another Party Unexpectedly by Telephone to Negotiate

Catching another party "off guard" by calling them unexpectedly on
the telephone to negotiate can be a tremendous advantage in terms of
persuasion. When caught unprepared to discuss a given matter, parties

201. See generally Takayuki Suyama & Makoto Yokoo, Strategy/False-Name Proof Protocols for
Combinatorial Multi-Attribute Procurement Auction (Columbia Univ., Working Paper, 2004)
(discussing a "reverse auction" situation where the buyer is in effect the "auctioneer" and the sellers
are in effect the "bidders," who proceed to bid the price to lower and lower levels).

202. See generally GUHAN SUBRAMANIAN, NEGOTIATIONS: NEW DEALMAKING STRATEGIES FOR A

COMPETITIVE MARKETPLACE (2010).
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will sometimes nonetheless attempt to "wing it" and engage in a
conversation, thereby disclosing valuable information (about the case,
about negotiation or litigation strategy, etc.).03

Resistance Strategy: If parties are not completely ready to negotiate,
they should arrange a time for the telephoning party to call back at a later
time for the negotiation. If the party is fully prepared, then he or she can
proceed with the phone conversation, paying careful attention to clues
from caller's voice (tone, pitch, etc.) and choice of words. A party should
be careful to not interrupt other parties, as well as to employ the strategic
use of silence, both of which can lead to increased information disclosures.

2. Using Email to Alter Information or Communication Flow, Style,
and Cues

In terms of persuasion, email can allow a party to exhibit a
personality that is completely different from her own. For example, one
whose personality is normally very friendly and accommodating can send
emails that exhibit a more abrupt, confrontational, and competitive style of
negotiation. Likewise, one whose personality is normally more abrasive
and competitive can present an email with a sweet and friendly
demeanor."°4

Negotiating by email also gives the parties time to think about offers
and other information being presented and to react to that information in
their own time-away from pressures that can be associated with the
immediate responses expected in face-to-face negotiations. 5

In essence, negotiating through email changes the dynamic of
communication in ways that can be strategically beneficial or detrimental,
depending on the situation and depending on whether a person is trying to
withhold information, or shape how that information is presented. For
example, some people find it difficult to say "no" when they are face-to-
face, but have no difficulty doing so by email. Others might find they are
prevented from asking follow-up questions over email that they could
easily ask (and demand answers to) in a face-to-face conversation."

Finally, using email can allow one to be extremely careful regarding
what information will be conveyed (e.g., whether it will be more detailed
and complete, or whether it will be more opaque and vague), how it will
be conveyed (e.g., what words, phrases, stories, or analogies will be used,
and how the information will be organized, framed, emphasized, or

203. See CRAVER, supra note 141, at 203-04; see also HERB COHEN, You CAN NEGOTIATE ANYTHING

209-15 (I980).

204. See generally Michael Morris et al., Schmooze or Lose: Social Friction and Lubrication in E-
Mail Negotiations, 6 GROUP DYNAMICS: THEORY, RES. & PRAC. 89 (2002).

205. See CRAVER, supra note 41, at 2O4-O6.
206. Id.
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slanted), and when it will be conveyed (e.g., in drabs and pieces over
time, all together in one long message, or something in between).

Resistance Strategy: Suggest that you would rather resolve the issue
in a face-to-face conversation, preferably in person. If it is not possible to
meet in person, then through a technology such as video chat that will
allow parties to communicate verbally as well as through facial
expressions and body language, and all in "real time." If that is not
possible, suggest a conversation by telephone. Try very hard to avoid
technologies such as texting, instant messaging, and emailing where
words and punctuation marks are the only means of communication.

3. Communicating Face-to-Face, or at Least by Telephone

In groundbreaking research conducted by Albert Mehrabian, it was
determined that 55% of a person's communicated message is conveyed
through body posture, gestures, and facial expressions; 38% is through
one's voice (tone, pitch, pace, etc.); and only 7% is through the words
themselves." 7 This means that the most thorough and effective way to
communicate information to another person is through face-to-face
communication; the next best way is over the telephone so at least the
voice can be heard; and the worst way is through any text-only device
(such as emailing, texting, or instant messaging) where only words are
used to convey the message.

Not surprisingly, Mehrabian's research also suggests that people who
communicate using words alone are more likely to come to an impasse
during negotiation."' Indeed, Leigh L. Thompson, author of The Mind and
Heart of the Negotiator, states that "people are more cooperative when
interacting face-to-face than via other forms of communication.""' She
adds that in negotiations without personal, face-to-face contact, "things do
not move very well, and relationships between people are often strained
and contentious. '" '1

207. Paul Ekman et al., Relative Importance of Face, Body, and Speech in Judgments of Personality
and Affect, 38 J. PERSONALITY & Soc. PSYCHOL. 270, 270-77 (198o); John W. Kennish, How to Read Body
Language: Non-Verbal Cues Can Turn into Clues That Help Lead You to the Truth, 17 PA. LAW. 28, 28-31
(1995); Laurie Shanks, Whose Story Is It, Anyway? Guiding Students to Client-Centered Interviewing
Through Storytelling, 14 CLINICAL L. REv. 509, 525 (2008) (discussing the role body language, including
"mannerism, gesture, [and] tone," can play in conveying information). See generally PAUL EoACN,
EMOTIONS REVEALED: RECOGNIZING FACES AND FEELINGS TO IMPROVE COMMUNICATION AND EMOTIONAL

LIF (2004).
208. Philippe Gillidron, From Face-to-Face to Screen-to-Screen: Real Hope or True Fallacy?,

23 Owo ST. J. ON Disp. RESOL. 301, 338 (2008) ("All in all, experiments tend to show that [computer-
mediated-communications] creates less consensus, and thus leads to more impasses than [face-to-face].
Rapport seems to be the key, since the rate of agreements clearly increases when there is
personalization or a feeling of belonging to the same group." (footnote omitted)).

209. LEIGH THOMPSON, THE MIND AND HEART OF THE NEGOTIATOR 273 (2d ed. 2000).

210. Id.
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One communication scholar suggests that the "human moment,"
which he describes as an encounter between people requiring "physical
presence and their emotional and intellectual attention," has started to
disappear completely from modem life.2 ' This instructor of psychiatry at
Harvard Medical School discusses the various advantages of the "human
moment" as follows:

[P]ositive human-to-human contact reduces the blood levels of the
stress hormones epinephrine, norepinephrine, and cortisol.

Nature also equips us with hormones that promote trust and bonding:
oxytocin and vasopressin. ... [T]hese hormones are always present to
some degree in all of us, but they rise when we feel empathy for another
person-in particular when we are meeting with someone face-to-face."'
Research also suggests that these bonding hormones are at

suppressed levels when people are physically separate, which could be one
reason why it is easier (and more likely) for a person to deal harshly with
another person through email than when talking face-to-face."3

Furthermore, scientists hypothesize that face-to-face conversations
stimulate two crucial neurotransmitters: dopamine, which enhances both
pleasure and attention, and serotonin, which reduces both worry and
fear."4

The implications of this research are clear and profound: If people
negotiate face-to-face, they are more likely to trust each other, to build
rapport"5 and bond with each other, and to feel empathy toward each
other."6 This increases the chances that people will actually like each
other, which Cialdini has forcefully argued plays a dramatic role in their
ability to influence and persuade each other."'

Resistance Strategy: While some might suggest that engaging in
negotiation behaviors that increase the likelihood for the generation of
trust, rapport, and empathy is always a positive development, there might
be instances when a negotiator wants to avoid their generation. For

211. Edward M. Hallowell, The Human Moment at Work, HARV. Bus. REV., Jan.-Feb. 1999, at 58,59.
212. Id. at 63. See generally Jennifer Gerarda Brown, Deeply Contacting the Inner World of Another:

Practicing Empathy in Values-Based Negotiation Role Plays, 39 WASH. U. J. L. & POL'Y 189 (2012).
213. Hallowell, supra note 211, at 63.
214. Id.
215. The most effective behaviors for building and maintaining rapport during negotiation include

facing the other party directly, leaning forward, keeping arms open instead of crossed, smiling,
nodding, having good but not overbearing eye contact, and sharing personal and shared interests in
order to develop a greater sense of connection. JOHN W. COOLEY, MEDIATION ADVOCACY 167 (2d ed.
2002); Jean R. Sternlight & Jennifer Robbennolt, Good Lawyers Should Be Good Psychologists:
Insights for Interviewing and Counseling Clients, 23 OHIO ST. J. ON Disp. RESOL. 437, 503 (2008).

216. See Habib Chamoun & Randy Hazlett, The Psychology of Giving and Its Effect on Negotiation,
in RETHINKING NEGOTIATION TEACHING: INNOVATIONS FOR CONTEXT AND CULTURE 151, 152 (Christopher
Honeyman et al. eds., 2009) ("Mutual empathy opens channels of cooperativeness and willingness to
explore different options, enhancing the creativity of the parties and the willingness to listen to what
either party has to say in a negotiation.").

217. See CIALDINI, supra note 97, at 167-207.
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example, consider the negotiator who wishes, for whatever personal or
professional reasons, to remain absolutely separated and distant from the
other negotiation party in absolutely every respect -physically,

emotionally, psychologically, etc. -and therefore does not want to develop
or continue any kind of bond or ties or relationship with that other party.

One such case might be a daughter who was sexually molested by
her father, and she is negotiating a financial settlement with the father as
part of a civil lawsuit in the case. In such a case, it would be easier to
maintain distance and separation between the two parties if they did not
communicate face to face. Instead, the parties might choose to hire an
agent to negotiate on their behalf, 8 or, if they wanted to be more
directly involved in the negotiations, they could do so through email,
instant messaging, or texting.

D. PSYCHOLOGICAL TECHNIQUES

i. Starting with Small Requests That Can Open the Door for Larger
Requests

Salespeople are taught that they are more likely to obtain a large
sale by starting with a small one. The purpose of the small transaction is
not profit; rather, it is commitment. As stated in the trade magazine
American Salesman:

The general idea is to pave the way for full-line distribution by starting
with a small order .... Look at it this way-when a person has signed
an order for your merchandise, even though the profit is so small it
hardly compensates for the time and effort of making the call, he is no
longer a prospect -he is a customer."'
Thus by starting with a small sale or a small request and achieving

success or agreement, it is easier to make larger and larger sales and
requests. Two academics provide a classic example of this technique,
often called the "foot-in-the-door" technique. In the study, researchers
asked homeowners if they would place a very large public service
billboard on their lawns that read, "Drive Carefully .... .Only 17% of
households agreed to placement of the huge billboard.2'

In the second phase of the experiment, a different group of
homeowners is asked to display a very small, three-square-inch sign that
reads, "Be A Safe Driver," near their homes, and nearly everyone agrees

218. See generally NEGOTIATING ON BEHALF OF OTHERS: ADVICE TO LAWYERS, BUSINESS EXECUTIVES,

SPORTS AGENTS, DIPLOMATS, POLITICIANS, AND EVERYBODY ELSE (Robert H. Mnookin & Lawrence E.
Susskind eds., 1999).

219. Francis Greene, The "Foot-in-the-Door" Technique, AM. SALESMAN, Dec. 1965, at 14, 14.
220. Jonathan L. Freedman & Scott C. Fraser, Compliance Without Pressure: The Foot-in-the-

Door Technique, 4 J. PERSONALITY & SOC. PSYCHOL. 195, 199-202 (1966).
221. Id. at 200-01.
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to the request.2 2 But two weeks later, those same homeowners are
approached again and asked if they will now place the massive "Drive
Carefully" public service billboard on their lawns.2 3 Compliance rises
dramatically to 76%.224 The study illustrates the technique perfectly: A
small request made initially raises very little resistance, and agreement to
the small request provides the gateway for larger and more dramatic
requests and changes down the road.2 5

Researchers suggest that the "foot-in-the-door" technique works
because there is a change in self-perception that occurs when a person
carries out the initial request.2 6 Specifically, once people agree to the
initial request, they begin to see themselves differently; their attitudes
start to change, and suddenly they see themselves as the kind of people
who agree to certain kinds of requests.2 7

Similarly, negotiating smaller, less controversial issues at the
beginning of a negotiation can serve to build momentum and lead to
positive feelings between the negotiating parties. Investing time and
energy while working together, even to solve easy matters upon which
there is little or no disagreement, nevertheless works to build rapport and
strengthen relationship bonds. The hope is that this strong foundation will
increase the likelihood that the more difficult and controversial deal
points can then be successfully tackled and agreed upon2

Resistance Strategy: Be mindful that agreeing to very small requests
made by others can lead to larger and larger requests. Consider stating
up front something like, "Yes, I can accommodate this small request, but
unfortunately that is all I will be able to do." In addition, consider being
explicit about putting the most difficult issue(s) of the negotiation up
front and center. Other parties might put up some resistance to such a
plan, but remain resolute and explain that you do not want to waste time
and energy settling a number of easy issues if, in the end, the most
difficult issues cannot be successfully addressed. A powerful supporting

222. Id.
223. Id.

224. Id.; see CIALDINI supra note 97.
225. One scholar says the foot-in-the-door technique is similar to a "bobble-head" effect: Once the

message recipients start nodding "yes," it's likely they will continue to nod "yes." Stanchi, supra note
76, at 418-19. See David Crump, The Social Psychology of Evil: Can the Law Prevent Groups from

Making Good People Go Bad?, 20o8 BYU L. REV. 1441, 1447 (2oo8) (pointing out that the "foot-in-
the-door" technique can also be used for more violent and sinister purposes: "[Plolitical regimes that
use torture would be able to recruit torturers by small steps: first, by having newcomers stand guard,
then by having them observe, and then by inducing minor participation.").

226. DANIEL O'KEEFE, PERSUASION: THEORY AND RESEARCH 170-71 (1990).

227. Michael Burgoon & Erwin P. Bettinghaus, Persuasive Message Strategies, in PERSUASION: NEW
DIRECTIONS IN THEORY AND RESEARCH 144, 156 (Michael E. Roloff & Gerald R. Miller eds., i98o).

228. See Hon. Myron S. Greenberg & Megan A. Blazina, What Mediators Need to Know About
Class Actions: A Basic Primer, 27 HAMLINE L. REV. 191, 223 (2004) (discussing how it can be beneficial
to start with small issues before tackling larger issues to help establish momentum in negotiations).
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argument is that the smaller, yet-to-be-decided issues can then be used as
trades and concessions during the rest of the negotiation.

2. Using the Powers of Emotional Contagion

Research consistently shows that groups of negotiators in a positive
mood obtain significantly larger "joint gains" than do negotiators either
in a neutral or negative mood."2 9 Researchers have also found that people
negotiating in a positive mood behave less competitively, are more
willing to use integrative strategies, and tend to formulate more
optimistic, cooperative, and integrative action plans.23 Moreover, it
seems to require very little time and effort to put people in a sufficiently
better mood that leads to better results: One group watched a funny
video,23' and another group read funny comics and received a small gift. 32

Interestingly, investigators find that the mood of one set of
negotiators matters even if those with whom they negotiate are in a
different mood. Thus, even when those in a more positive mood negotiate
with those who are in a more negative mood, the ones in the more positive
mood are still likely to do better.33 The research indicates that positive
mood increases "cognitive flexibility" and improves "creative problem
solving across a broad range of settings." '34 It also influences the way
people make judgments, remember, and process social information-

229. See Keith G. Allred et al., The Influence of Anger and Compassion on Negotiation
Performance, 70 ORG. BEHAV. a Hum. DEC. PROC. 175 (1997); Peter J.D. Carnevale & Alice M. Isen,
The Influence of Positive Affect and Visual Access on the Discovery of Integrative Solutions in Bilateral
Negotiation, 37 ORG. BEHAV. a HUM. DEC. PROC. I, 2 (1986); Roderick Kramer et al., Self-Enhancement
Biases and Negotiator Judgment: Effects of Self-esteem and Mood, 56 ORG. BEHAV. & HUM. DEC. PRoc.
S10, 116-17 (1993). Note that while there is not much evidence regarding how mood affects individual

(as opposed to joint) gains, Professor Clark Freshman suggests that this lack of evidence might result
merely from the "ideologies of negotiation scholars." States Freshman: "Among leading scholars in
the legal academy... there are various ideological tendencies that obscure a focus on the bottom-line
for any given individual. It is as if negotiation scholars aspire to be Brandeisian counselors to the
situation, with benefits to any given individual secondary." Clark Freshman, The Lawyer-Negotiator as
Mood Scientist: What We Know and Don't Know About How Mood Relates to Successful Negotiation,
2002 J. Disp. RESOL. I, 15-6 (2002).

230. Joseph P. Forgas, On Being Moody but Influential: The Role of Affect in Social Influence
Strategies, in SOCIAL INFLUENCE: DIRECT AND INDIRECT PROCESSES, supra note 71, at 162-63.

231. See Kramer et al., supra note 229.

232. See Carnevale & Isen, supra note 229.

233. Joseph P. Forgas, On Feeling Good and Getting Your Way: Mood Effects on Negotiator
Cognition and Bargaining Strategies, 74 J. PERS. & SOC. PSYCHOL. 565, 569-71 (i998).

234. Alice M. Isen, On the Relationship Between Affect and Creative Problem Solving, in AFFECT,
CREATIVE EXPERIENCE, AND PSYCHOLOGICAL ADJUSTMENT 3, 3 (Sandra W. Russ ed., 1999). See Jennifer
S. Mueller & Jared R. Curhan, Emotional Intelligence and Counterpart Mood Induction in a
Negotiation, 17 INT'L J. CONFLICT MGMT. 110, 112 (2oo6) ("An impressive body of research has shown
that positive mood and related variables (e.g. liking, satisfaction) play a pivotal role in the
development and maintenance of positive social interaction, such as higher levels of cooperation,
fewer contentious behaviors, more helping behavior, higher levels of organizational spontaneity, and
higher supervisor ratings of performance." (citations omitted)).

[Vol. 64: 1171
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processes that are "all implicated during the course of a typical
negotiation.",

35

In addition, research suggests that moods are contagious. Within a
negotiation, emotions can spread similar to a fast-spreading disease in a
process known as "emotional contagion. '36 Daniel Goleman, an expert
on emotions and author of the ground-breaking book Emotional
Intelligence,237 concludes that emotions can spread between individuals
"like electricity through wires." He explains:

The reason ... lies in what scientists call the open-loop nature of the
brain's limbic system, our emotional center. A closed-loop system is
self-regulating, whereas an open-loop system depends on external
sources to manage itself. In other words, we rely on connections with
other people to determine our moods....

Scientists describe the open loop as "interpersonal limbic
regulation"; one person transmits signals that can alter hormone levels,
cardiovascular functions, sleep rhythms, even immune functions, inside
the body of another. That's how couples are able to trigger surges of
oxytocin in each other's brains, creating a pleasant, affectionate
feeling. But in all aspects of social life, our physiologies intermingle.
Our limbic system's open-loop design lets other people change our
very physiology and hence, our emotions3 s

While starting a negotiation by watching a funny video might be
inappropriate or unprofessional, one should be mindful of the role that
mood can play in achieving superior results for all parties involved.

235. Leigh L. Thompson et al., Some Like It Hot: The Case for the Emotional Negotiator, in SHARED
COGNMON IN ORGANIZATIONs: THE MANAGEMENT OF KNOWLEDGE 141 (Leigh Thompson et al. eds., 1999).

236. Caruso et al., supra note io6, at 64.
237. DANIEL GOLEMAN, EMOTIONAL INTELLIGENCE (1995). See John D. Mayer et al., Emotional

Intelligence, in HANDBOOK OF INTELLIGENCE 396 (Robert J. Sternberg ed., 2000). Goleman's initial
approach to emotional intelligence included five components: knowing one's emotions, managing
emotions, motivating one's self, recognizing emotions in other people, and handling relationships. Id.
Three years after publishing EMOTIONAL INTELLIGENCE, Goleman's ideas were expanded, in WORKINo
wITH EMOTIONAL INTELLIGENCE, to include twenty-five competencies grouped into the same five basic
categories (though the labels changed): (I) self-Awareness (emotional awareness, accurate self-
assessment, self-confidence); (2) self-Regulation (self-control, trustworthiness, conscientiousness,
adaptability, innovation); (3) motivation (achievement, commitment, initiative, optimism); (4) empathy
(understanding others, developing others, service orientation, diversity, political awareness); and
(5) social Skills (influence, communication, conflict management, leadership, change catalyst, building
bonds, collaboration/cooperation, team capabilities). DANIEL GOLEMAN, WORKING wrH EMOTIONAL

INTELLIGENCE (1998). See Caruso et al., supra note io6, at 62.
238. Daniel Goleman et al., Primal Leadership: The Hidden Drive of Great Performance, 79 HARV.

Bus. REV. 42, 46 (Dec. 2001). The authors report that "scientists have captured the attunement of
emotions in the laboratory by measuring the physiology-such as heart rate -of two people sharing a
good conversation." As the interaction begins, the bodies of the two people operate at different
rhythms. However, fifteen minutes into the conversation, "the physiological profiles of their bodies
look remarkably similar." The authors recount studies where even completely nonverbal
expressiveness can affect other people. In one such study, three strangers sat facing one another in
complete silence; after facing each other for just one or tw6 minutes, it was found that the most
emotionally expressive of the three transmitted his or her mood to the other two. Id. at 47.
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Everything in the negotiation environment that might influence the
general mood of the negotiators is relevant: from the physical environment
(including temperature, noise levels, and the physical attractiveness of the
space), to matters such as availability of snack food and beverages,
restroom breaks, and parking availability.

The key finding with respect to persuasion is that being in a good
mood can make a negotiator behave in a more cooperative fashion. In
other words, the negotiator is more inclined to meet the needs of the
other party, whether through making concessions or through agreeing to
follow a different plan of action. 39

Resistance Strategy: The key is to be aware that being in a good
mood during a negotiation (whether that mood existed upon entering the
negotiation or was generated through food or another factor at the
negotiation itself) is something that can impact how cooperative,
agreeable, and giving one might be during the negotiation. One must
therefore always ask the question: Am I agreeing to this deal because it is
fair and reasonable, or am I agreeing to this deal because I happen to be
in a good mood?

3. Acknowledging the Other Party's Resistance

While research supporting this proposition is still in its infancy, it
appears that an effective way to turn resistance against itself is to simply
acknowledge it. 40

Intuition suggests that identifying and labeling resistance might give
it power and credence. However, as Knowles and Linn have discovered
through their research: "Acknowledging the resistance, labeling it, and
making its role overt may have the paradoxical effect of defusing its
power and rendering that resistance less influential. 2 4'

In two separate studies, Knowles and Linn took short statements
such as, "[P]arking at [this university] is easier and cheaper than at most
universities," followed by a measurement of how much the reader agreed
with the statement . 4

' Half the readers were given the statement alone;
the other half were given the statement preceded by an acknowledgment
of resistance, e.g., "You're not going to believe this, but...."243 It turned

239. Forgas, supra note 230, at 162-63.
240. Several scholars have written eloquently on the power of simply acknowledging and "naming"

what a negotiation matter is truly about-warts and all-even when doing so might be uncomfortable
for the speakers and/or listeners. See generally William L.F. Felstiner et al., The Emergence and
Transformation of Disputes: Naming, Blaming, and Claiming, 15 LAW & Soc'y REV. 631 (198o-198i);
Carrie Menkel-Meadow, Legal Negotiation: A Study of Strategies in Search of a Theory, 1984 AM. B.
FOUND. RES. J. 905 (1984).

241. Eric S. Knowles & Jay A. Linn, Approach-Avoidance Model of Persuasion: Alpha and Omega
Strategies for Change, in RESISTANCE AND PERSUASION 138 (Eric S. Knowles & Jay A. Linn eds., 2004).

242. Id. at 138-40.
243. Id. at 139.
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out that in all the versions where the target's resistance was acknowledged
before the main point of the statement was made, there were higher
acceptance scores than in the versions that did not first acknowledge
resistance.2"

Knowles and Linn argue that their studies demonstrate that attitude
change can occur without persuasion. In their investigation, there was no
persuasive attack or counter-argument directed toward the resistance. 4

The resistance was merely acknowledged. Their studies also confirm that
acknowledging resistance during a conversation does not empower that
resistance; indeed, it appears to defuse it and decrease its potency.24 6

Negotiators, then, can use to their advantage brief statements
acknowledging the target's resistance. Knowles and Linn showed that in
all of the following examples, quickly acknowledging resistance [found in
brackets] before setting forth the main message of the statement
effectively reduced resistance and increased acceptance:

Dr. Stubblefield, a university physicist, says, "Most people [don't think
so, but they] have the ability to move objects through mental effort."
The psychiatric nurse at Charter Vista Hospital says, "[It's really weird
and sounds bizarre, but] when it is a full moon our psychiatric patients
get crazier than at other times."
A professor of medicine said recently, "[You're not going to believe
this, but] within 50 years, the average life expectancy will pass ioo
years."
A Dean of Students at the university says, "[I know you will not want
to agree with this, but] if students paid a little more tuition, they would
get a much better education."

Dr. Stubblefield, a facilities planner for the university, says, "[I know
you will not want to agree with this but] parking at the University of
Arkansas is easier and cheaper than at most universities., 247

Resistance Strategy: It is very helpful to be aware of the finding that
Party A's resistance to Party B's statement can be decreased (and Party
A's acceptance of the statement correspondingly increased) merely by
Party B's acknowledgment of Party A's resistance. This is an instance
where the adage "A tactic perceived is no tactic' '

248 might be applicable.
In other words, while it does not appear that scholars have tested the
proposition, it makes sense that simply being aware of the finding-or
being aware that said outcome tends to occur under said circumstances -

would render the outcome less likely to occur.

244. Id.
245. Id. at 139-40.
246. Id.
247. Id. at 140.
248. COHEN, supra note 6, at 138.
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4. Employing the Strategic Use of Silence

One scholar advises that sometimes lawyers and other negotiators
need to stop talking: "Silence can be the best way to get another person
to start talking. This can be hard sometimes-most lawyers are not good
with silence.... As any good psychotherapist will tell you, all kinds of
feelings may surface in silence." '249

Every semester, I do an exercise with my negotiation students to
underscore the power of silence. I have them stand up and, when I give
the signal, they are told to "shake hands hello" and then to wait for my
next instruction. The only rule is that they absolutely cannot talk at all
during the entire course of the exercise, except to say "hello" or "nice to
meet you."25 After I give the signal, the students all shake hands, say
hello, and wait for the next instruction.

I then don't say anything for a full sixty seconds.
Consistently, the students grow very uncomfortable during the

exercise. Many of them begin to smirk or laugh uncomfortably, look at
the walls of the classroom, or cast their gaze at the floor or the ceiling. In
several classes, I have had students literally fall to the ground in hysterics
because they are laughing so hard.

In debriefing the exercise, students report how uncomfortable they
felt during the exercise, how they were not able to look the other person in
the eyes during the silence, and that the sixty seconds seemed to go by in
rather painful, slow motion. I explain that they have just felt the power of
silence. It is easy to think about the rule in a theoretical sense; it's difficult
for students to fully grasp its power until they experience it for themselves.

Resistance Strategy: Effective negotiators must learn to be
comfortable with silence-both on the giving end and the receiving end.
It can be surprising what information is produced (through talking) by
one party when he or she is confronted with another party's silence.
Silence can lead one to feeling uncomfortable, which in turn can lead to
one's talking, thereby divulging crucial information to the other side. It
can be argued that "information is the lifeblood of any negotiation" and
that, "at its core, negotiation is about protecting sensitive information of
one's own (to prevent oneself from being exploited) while extracting
information from other parties. 25. Silence is a potent tool that has the
potential of accomplishing both tasks: Being silent can prevent oneself

249. Abbe Smith, The Lawyer's "Conscience" and the Limits of Persuasion, 36 HOFSTRA L. REv.

479,493 (2OO7).
250. One additional "rule" is that students cannot look at the professor during the exercise. Not

being able to look at the professor forces them to look at their counterpart or at their surroundings-
an experience that drives home the point that eye contact combined with silence can quickly lead to
uncomfortable feelings.

251. Peter Reilly, Was Machiavelli Right? Lying in Negotiation and the Art of Defensive Self-Help,
24 OHIO ST. J. ON Disp. RESOL. 481, 533-34 (2009).
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from divulging important information, while simultaneously prompting
one's counterparts to fill the "dead air" with important information that
they might not otherwise divulge.

5. Pleading, Cajoling, and Hounding

As part of her job, Abbe Smith has to represent (and therefore
negotiate with) poor people accused of serious crimes, including death
penalty matters. Oftentimes, her clients lack experience and expertise in
navigating an incredibly complex (and sometimes unjust) justice system,
so there are instances when scared and headstrong clients will take the
following ill-advised but nonetheless resolute negotiation position: "I
ain't takin' no plea. 2 52

The advice Smith gives to people representing such clients is
excellent and at times counterintuitive. Her ideas underscore the notion
that selecting tools of persuasion is an art that depends on the history
and context of a situation, as well as the personalities involved. Not all
negotiations take place in pleasant environments with relaxed parties
wearing nice clothing. Some negotiations involve deathly scared clients
sitting in dingy prison holding cells with armed security officers guarding
the door.

Important lessons and insights can be drawn from both contexts, and
I believe Smith's advice in how to approach persuasion in the context of
representing, counseling, and negotiating with these "unpopular clients" '53

is applicable to all manner of professional experts whose jobs entail doling
out counsel and advice to (sometimes inexperienced, uncompromising, or
just plain wrong) clients in the course of helping those clients navigate
complex business, political, legal, or other waters. To get her clients to
"lower their defenses, and ultimately get them [to] change their
minds,"'54 Smith employs the following techniques, which she has learned
over several decades of fighting on the front lines of difficult and hard-
fought criminal defense legal battles:

First, lawyers can and should "pester and hock and hound., ', 55 This,
says Smith, requires time: "You have to be willing to do a lot of talking,
-find different ways of saying the same thing, and be willing to repeat
yourself." 5 There is no need to "fear for the relationship" as long ascounsel makes it clear that, in the end, it is the client's decision and

252. See Abbe Smith, "I Ain't Takin' No Plea": The Challenges in Counseling Young People Facing
Serious Time, 6o RUTGERS L. REV. 11, 11 (2007).

253. See Smith, supra note 249.
254. Id. at 494.
255. Id. at 492.
256. Id.
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counsel will abide by that decision-even zealously defending the client
at trial if that is what the client decides to do. 57

Second, the decisions made by the client are extremely important
and counsel is therefore permitted, and even encouraged, to "[f]ilibuster,
plead, argue, cajole" and "[s]ometimes cry.2'S

Third, counsel should not worry about exerting too much pressure-
but should worry instead about "failing to exert enough."2"9 With that in
mind, counsel may resort to forceful language, "even verbal abuse, even
yelling. ' ' Indeed, "[b]adgering, cajoling, needling, riling, inciting-all
are methods that might help a client to finally see the light. '26

1

To underscore the lengths to which Smith is willing to go in meeting
her persuasion goals, she concludes her list of tools with the following
thought: "I have mixed feelings about enlisting the judge or prosecutor to
help persuade the client, but I would not rule it out entirely. 626

Resistance Strategy: This is yet another instance where the adage "A
tactic perceived is no tactic ''

2
63 seems to apply. Yes, it is difficult to

withstand the pressure that can result when a counterpart is relentless
and aggressive in her pleading, arguing, cajoling, badgering, needling,
and even crying. But one must learn to be resolute in the face of such
behaviors. This does not mean fighting back or "fighting fire with fire."
Rather, it means remaining resolute. There might be reaction,
interaction, and conversation between the parties involved, but in the
end a party must remain unmoved in her position. It might be easier to
remain so if one implements Ury's idea of "going to the balcony," where
the use of "a mental attitude of detachment" allows one to "calmly
evaluate the conflict almost as if [she] were a third party.2 64

257. Id. See NAT'L LEGAL AID & DEFENDER Ass'N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE

REPRESENTATION § 6.3(b) (1995) ("The decision to enter a plea of guilty rests solely with the client, and

counsel should not attempt to unduly influence that decision."); see also ABA STANDARDS FOR CRIMINAL

JUSTICE PEOSECUnON FUNCTION & DEFENSE FUNCTION § 4-5.2 cmt. at 201 (3d ed. I993) (allowing the use of

"fair persuasion" but not "undue influence" in counseling a defendant to accept a plea bargain); Rodney

J. Uphoff, The Criminal Defense Lawyer as Effective Negotiator: A Systemic Approach, 2 CLINICAL L.

REV. 73, 131 (1995) ("[Hlow hard counsel can lean turns on the seriousness of the case, the harm facing

the defendant, the client's ability to make informed decisions, the certainty of the harm, the client's

rationale for his or her decision and the means used to change the defendant's mind.").
258. Smith, supra note 249, at 493 (alterations in original) (quoting KEVIN M. DOYLE, HEART OF THE

DEAL: TEN SUGGESTIONS FOR PLEA BARGAINING 70 (1999)).

259. Id.
260. Id.
261. Id.
262. Id. at 495.
263. COHEN, supra note 6, at 138.
264. URY, supra note 5i, at 37-38.
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6. Adding a Very Small Concession or "Deal Sweetener"

There are times when, after a great deal of back and forth in a
negotiation setting, adding a very small concession or "extra" to one's
offer can finally tip the balance of the scales toward a "yes" from the
other side. This might be a small change in price or warranty, adding
extra training at no additional charge, or perhaps extending a sale price
for a short period of time.

Resistance Strategy: It is important to be mindful of how much value
the small "extra" is really bringing to the table. The bottom line is:
Perhaps the small "extra" is simply too small to legitimately influence the
outcome of the negotiation. In attempting to assess the situation, one
should ask the following four questions of himself or herself: (i) Why am
I suddenly willing to say yes just because the other side has thrown in a
small "extra" to the deal? (2) Is the tactic an appeal to my emotions
more than anything else-perhaps a way to cash in on the rapport and
relationship that have developed during the negotiation? (3) Am I
willing to say yes because I see their small "extra" as a sign that they
have hit their reservation point and therefore are not in a position to add
anything else of substance to their offer? And (4) am I correct in making
this assumption that they have hit their reservation point?

7. Using Reference Anchors Creatively

Consider a student who is selling boxes of chocolates door-to-door
for a school fundraiser. If he knocks on a door and says, "Would you
please buy this $2 box of chocolates?," the comparison price for the
potential customer is $o (not buying anything at all)-an option many
people will decide upon. However, if the student were to say, "Can you
buy this $2 box of chocolates, or perhaps this larger $5 box?," then the
comparison price for the $2 box becomes the high anchor price of $5, and
many customers will likely opt for the $2 box of chocolates. 65

The "door-in-the-face" influence technique works in a similar
fashion. The technique involves making a request so large it is very likely
to be rejected. 66 However, immediately following the rejection, a smaller
request is made. The target's rejection of the larger request makes
acceptance of the smaller request more likely.

In one experiment, for example, people were approached and asked
if they would be willing to volunteer two hours per week, for the next
two years, at a local juvenile detention center. As one might imagine,
nobody agreed to the request."6 However, 50% of those to whom the

265. See Thomas Mussweiler, The Malleability of Anchoring Effects, 49 EXPERIMENTAL PSYCHCOL.
67,70-71 (202).

266. O'KEEFE, supra note 226, at 171; see Stanchi, supra note 76, at 426-27.
267. O'KEEFE, supra note 226, at 171-72.
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request was made immediately agreed to a follow-up request, which was
to take a small group from the detention center to the zoo for two
hours.26 Only 17% of those in the control group, to whom no initial
request was made, agreed to the one-time zoo trip.z6 Clearly, one of the
mechanisms at play in the technique27 is that the first, large request
presents a high reference anchor against which the smaller, follow-up
request can be favorably judged. 7'

Resistance Strategy: Negotiators must try to evaluate all anchors, and
offers, separately and individually. If chocolate bars or toasters (or
anything else) are part of a negotiation, one must ask, "How would I
respond if each of these items or ideas were offered separately, or even on
separate days?" Thus, with the chocolate bars, how would one respond if
the $2 chocolate bar were offered separately, in complete isolation? Would
the offer be accepted? If not, then the fact that a $5 chocolate bar is also
offered will not influence the outcome of the negotiation.

Moreover, negotiators must work hard to evaluate anchors or offers
separately and individually even in cases like the "zoo" offer from above.
Although the recipient of the offers or requests might feel quite relieved
upon hearing the second, smaller request of a one-time, brief trip to the
zoo (and therefore feel almost obliged to accept such a comparatively
small request after being "let off the hook" for the very large initial
request), it is nonetheless still vital to consider each request or offer
separately and in isolation. Doing so enables the persuasion target to
quickly dismiss the initial (absurdly large) request and also to realize that
even the second, smaller request might not be reasonable or desirable to
accept in the given circumstance.

CONCLUSION

A core competency for people working in law or business is the
ability to influence and persuade: People need to become expert at
getting others to agree, to go along, to give in. The potential "targets" of
one's influence throughout a given workday are seemingly endless,
including clients and customers, co-counsel, opposing counsel, supervisors,
direct reports, contractors, subcontractors, consultants, secretaries, judges,
juries, witnesses, police officers, and court personnel, to name a few.
Moreover, that influence is oftentimes exerted through words spoken

268. Id.
269. Id.; see Daniel J. O'Keefe, Guilt as a Mechanism of Persuasion, in THE PERSUASION

HANDBOOK: DEVELOPMENTS IN THEORY AND PRACrICE, supra note 20, at 329, 333.
270. Another mechanism at play in this technique is the notion of reciprocity, see supra notes 98-IO6

and accompanying text, whereby one feels compelled to return in kind a favor or nice gesture put forth by
another party. In this example, one might consider that decreasing the size of the request to a mere one-
time zoo trip amounts to a favorable gesture that should be repaid by accepting the smaller request.

271. R.B. Cialdini et al., Reciprocal Concessions Procedure for Inducing Compliance: The Door-in-
the-Face Technique, 31 J. PERSONALITY & Soc. PSYCHOL. 206, 206 (1975).
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and behaviors exhibited within the context of a negotiation.272 And yet,
leading academics have argued that the vast majority of academic writing
on negotiation has ignored the element of interpersonal influence.2 73 This
Article has sought to correct this omission.

In setting forth various techniques of persuasion and their respective
defenses or antidotes, I have suggested that influence and persuasion can,
at times, be soft and subtle, and that even these softer techniques can have
dramatic impacts in terms of their ability to influence, to persuade, and to
change the outcome of a conversation or negotiation. In fact, in many
respects these softer strategies and tactics can have a greater impact than
the "hardball" tactics of yesterday's negotiations -tactics that are usually
too obvious, too blunt, and too competitive to be effective in today's more
savvy and sophisticated worlds of law and business.

I also want readers to focus on changes that are taking place in
everyday forms of communication and interaction (e.g., emailing, instant
messaging, and texting) and to see their potential usefulness as vehicles
of influence and persuasion, as well as their capacity for impacting how
people think, converse, and interact as negotiators work to build rapport,
trust (or distrust), knowledge, acceptance (or reactance), and, finally,
reputation within the context of their dealings.

This general awareness is a central teaching point of this Article; I
hope that readers hereafter will focus upon a particular question,
statement, or action during a negotiation and ask themselves, in that
moment, the following two questions: (i) Is what the other party is doing
or saying right now merely a tactic or strategy of persuasion? And
(2) how might I resist or defend myself against that strategy or tactic?

I suggest that this awareness, and the knowledge that flows from it,
truly equals power in the context of negotiation-power that can help
prevent negotiators from being taken advantage of by the persuaders
who employ various strategies and tactics of influence as they attempt to
get to yes and get what they want.

Those who are not aware that these techniques exist, and who
cannot recognize them and resist them, are placing themselves (and their
clients) at a clear disadvantage with respect to negotiation outcomes and
final settlement results. It is only by being able to recognize and respond
to various strategies and techniques of influence and persuasion that
negotiators can begin to resist their powers and nullify their impacts.

272. See Wetlaufer, supra note 54, at 1220 ("We lawyers are generally counted as successful in the
degree to which we are effective at producing instrumental results through our strategic speaking."). I
would argue that nearly every interaction or conversation with another person constitutes a negotiation
(or at least a central building block of a negotiation)-including an opportunity to teach, to apprise, to
query, to build trust, rapport, and reputation, and to influence and persuade.

273. See Malhotra & Bazerman, supra note 9, at 51o ("[T]he vast majority of writing on negotiation
has ignored the element of interpersonal influence. Because negotiators spend a great deal of time trying
to persuade each other to agree to their desired outcome, this seems to be a glaring omission.").
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