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strong privacy Switzerland traditionally provided for numbered bank
accounts), by the end of the 1980s, most jurisdictions had created at
least some mechanism for exchange of information where there was
evidence of wrongdoing.14 The degree of financial privacy would
thus be the subject of a combination of a rights-based inquiry (to the
extent that privacy concerns generally were protectable) and a cost-
benefit analysis of specific measures that eliminated contracted-for
privacy in particular instances.

Over the past decade, however, initiatives of the Financial Action
Task Force (FATF), the Organization for Economic Cooperation and
Development (OECD) and the European Union (and of their key
member states) have successfully moved international standards to
the “automatic exchange of all relevant information about all
transactions” end of the spectrum. This movement from “no
disclosure without specific evidence of wrongdoing,” as well as its
significant accompanying costs, will be discussed below.

5. Summary

Viewed through the Efficient Enterprises framework, the key
issue with respect to regulating global movement of money is the
reduction of transaction costs to facilitate the creation of more
wealth. In Stopford et al.’s analogy of governments to gardeners, the
main concern is not maintaining a fence to keep out marauders, the
priority is husbandry: improving the water supply, enhancing the
fertility of the soil, and keeping a proper balance of sun and shade:
“Forward-looking gardeners are now learning about becoming good
husbandmen rather than effective fence-keepers.”115

Jurisdictions that lubricate trade by facilitating international
financial transactions play an important role by offering transaction-
cost-reducing innovations and services. Examples of this include: a
tax treaty network that reduces double taxation, such as Barbados; 116
a high quality business court and arbitration system, as in Hong
Kong;1?7 efficiently created, inexpensive business entities to serve as

114. ANTOINE, supra note 98, at 38-39; Freyer & Morriss, supra note 8, at 48-50.

115. STOPFORD, STRANGE & HENLEY, supra note 11, at 210-11.

116. See Barbados Tax Treaties, BARBADOS OFFSHORE ADVISOR http://barbadosof
fshoreadvisor.com/barbados-tax-treaties/ (last visited on Oct. 27, 2013) (Barbados’
reputation as “well regulated, offshore jurisdiction” due to its “extensive tax treaty
network with other counties” with a focus on transparency.).

117. See Michael ]. Burns et al., British Virgin Islands: Recent Regulatory Reforms in
the British Virgin Islands: Regulating Light, Regulating Right, MONDAQ (Mar. 26, 2013)



32 Hastings Int’l & Comp. L. Rev. [Vol. 37:1

asset protection vehicles for persons fearful of government
expropriation, as in the British Virgin Islands;!1® flexible business
entities like protected cell companies, as in Guernsey; 1° estate
planning entities unavailable in neighboring legal systems, such as
common-law-based trusts in the Channel Islands (which offer options
to Continental clients not available in the clients’ own legal
systems);120 Jegal environments that make it inexpensive to repackage
assets, as with the Cayman Islands and asset securitization, where the
combination of a knowledgeable regulator, recognized exchange, and
experienced service providers facilitates creating packages acceptable
to wide markets;?! industry clusters, as with Bermuda and
reinsurance,!2 or creating service agglomerations that serve the many

http:/ /www.mondag.com:80/x/229250/ offshore+financial +centres/Recent
+Reguatory+Reforms+In+The+British+Virgin+Islands+Regulating+Light+Regulati
ng+Right&login=true (“The British Virgin Islands’ ("BVI’) remains the world’s
leading offshore center for the incorporation of international business companies,
with approximately 450,000 active companies currently registered in the
Territory.”); PRICE WATERHOUSE, DOING BUSINESS IN BARBADOS 5 (1994) (“There is a
broadly based offshore business industry that includes international business
companies, captive insurance companies, offshore banks, foreign sales
corporations, shipping companies, and trusts. Tax treaties with Canada and the
United States have been important to the development of this industry.”).

118. See, e.g, Kun Fan, The New Arbitration Ordinance in Hong Kong, 29 J. INT'L
ARB. 715, 722 (2012) (“a leading arbitration center in the Asia-Pacific region. With
its strong legal infrastructure, abundance of professional expertise, world class
arbitration institutions (such as HKIAC), connection with Mainland China, and
New York Convention signatory status, Hong Kong is a natural option for dispute
settlement in Asia.”).

119. See Bedell Cristin, Cell Companies in Guernsey, BEDELL GRoOUP (2010),
http:/ /www.bedellgroup.com/siteFiles/resources/docs/insights /Breifings /Com
pany %20and %20Commercial %20-

%20Guernsey %20Briefings/ cellcompaniesinguernseyv.pdf (describing entity which
Guernsey was first to create in 1997).

120. GORDON DAWES, LAWS OF GUERNSEY 137 (2003) (describing court decisions

and legislation to enable trust use).

121. See Memorandum from Conyers Dill & Pearman on Securitization in the
Cayman Islands, (2013) (on file with the author) (describing advantages of
securitization using Cayman entities).

122. See Marianne Burge, Captives: Bermuda, Colorado, Taxes and Beyond, reprinted
from Business Insurance (Apr. 10, 1972) in FOREIGN Tax HAVENS: CHOOSING THE RIGHT
ONE_141, 145 (Marshall J. Langer & Roy Albert Povell, chairmen) Tax Law and
Practice Course Handbook No. 55 (PLI), J4-2482_(1973) (“Bermuda has the
advantage of being able to offer more of the sophisticated business facilities than
most island jurisdictions. It has thriving banking and office facilities,
communications and hotels, and grants work permits to foreigners. Bermuda has
been an insurance center for many years and has legal and technical expertise
available. It is very much concerned to maintain its reputation as a business center
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needs of different types of businesses.!?? To the extent there are
undesirable impacts of these jurisdictions” provisions of such services
on other jurisdictions (e.g., by making it more difficult to track
proceeds of crime or through impacts on tax collections), these must
be weighed against the benefits provided by the increased financial
activity and resolved through international negotiations.124

B. Control First

Like Efficient Enterprises proponents, Control First framework
proponents believe that globalization unleashes competitive forces
that constrain governments.1?> However, unlike Efficient Enterprises
proponents, Control First proponents find this problematic. Rather
than increasing welfare, they see these trends as the means for
powerful groups to extract resources from less powerful groups. For
example, James Henry argues, “the First World has bled the Third,
of the financial and human capital that it desperately needs for
growth.”126 Similarly, Steven Hiatt argues that developing nations
were “lured by economic hit men... to take on debt to build
grandiose projects . . . [while] large sums flooding in could be useful
in winning the allegiance of new Third World elites, who were
under pressure to deliver prosperity to their political followers,
allies, and extended families.”1? Thus they see globalization
primarily as an expansion of the arena in which bad actors can

for reputable enterprises and screens applicants for local incorporation carefully.”)

123. See Michael E. Porter, Location, Competition, and Economic Development: Local
Clusters in a Global Economy, 14 ECON. DEv. Q. 15 (2000) (discussing key role of
clusters across industries).

124. For example, the Cayman Islands signed a Mutual Legal Assistance Treaty
(MLAT) with the United States in 1986, providing a mechanism by which the
United States could request information from the Cayman government about
specific individuals and transactions the United States could demonstrate were
involved in criminal activities. Freyer & Morriss, supra note 8, at 42.

125. Both may be overestimating the impact. Levin and Ritter conclude that the
continued existence of capital taxation may indicate that “[t]ax competition is not as
strong as is usually thought.” Levin & Ritter, supra note 77, at 234.

126. HENRY, BLOOD BANKERS, supra note 9, at 182. Henry argues that this is a
literal phenomenon, pointing to purchases of blood plasma from developing
countries, which he claims has led to massive HIV infections. Id. However, he
ignores the parallel blood scandals in France (which he cites for its ban on blood
sales). See. Mark Hunter, Blood Money, DISCOVER (Aug. 1993),
http:/ /discovermagazine.com/ 1993/aug/bloodmoney250#.UW89c7_0tdQ.

127. Steven Hiatt, Global Empire: The Web of Control, in A GAME AS OLD AS EMPIRE:

THE SECRET WEB OF EcoNOMIC HIT MEN AND THE WEB OF GLOBAL CORRUPTION 13, 17
(Steven Hiatt ed., 2007).
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operate.

The primary remedy Control First proponents advocate is to
increase national governments’ control of individuals’ and firms’
actions in the expanded international arena outside of the
governments’ own jurisdictions, rather than focusing national
regulation on bad actors in the jurisdiction where bad acts occur.
For example, with respect to recent reports that $750 million is
missing from the Angolan treasury in a corruption case, Corruption
Watch UK argues that the money was stolen from the Angolan and
Russian governments through the use of “an unnecessary
middleman, Abalone Investments” which “made hundreds of
millions of dollars in profit from the transaction despite offering no
discernible services or value, at the expense of the Russian and
Angolan treasuries.” As a result, Corruption Watch U .K. alleges that
“[a] number of Russian and Angolan individuals, including . .. the
richest member of Russia’s Duma . .., benefited from the deal, and
Swiss Bank Corporation (SBS), which through merger later became
UBS, facilitated it.”128 In short, Corruption Watch U.K. alleges that
individuals in the Angolan and Russian governments conspired to
steal money from their governments by routing a government-to-
government transaction through a firm with ties to Switzerland and
the Isle of Man.

Although critical of the Russian or Angolan portions of the
transaction, Corruption Watch U.K.'s report emphasizes the roles of
actors in Switzerland, Isle of Man (where Abalone was created), and
elsewhere.1? This suggests, at least implicitly, that something about
Swiss or Manx law makes corruption more likely than if the
transaction were limited to Angolan and Russian legal structures.
However, Corruption Watch UK. provides no actual evidence that
either Angolan or Russian law is better at preventing corruption than
Swiss or Manx law. In fact, there is evidence that this is not true.
Angola ranked 157th on Transparency International’s Corruption

128. Associacac Maos Livres & Corruption Watch U.K., Deception in High Places:
The Corrupt Angola-Russia Debt Deal 9 (2013) available at http://www.cw-
uk.org/wp-content/uploads/2013/04/The-Corrupt-Angolan-Russian-Debt-Deal-
Full-Report.pdf.

129. Of course, no firm or individual in either Switzerland or the Isle of Man
could have accomplished the allegedly corrupt transactions without the active
participation of individuals with positions of responsibility in both the Russian and
Angolan governments. It thus seems peculiar to focus primary attention on
governments other than Russia and Angola.
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Perceptions Index, Russia ranked 133rd, while Switzerland ranked
6th (the Isle of Man was not ranked but the United Kingdom was
ranked 17th)13 This assumption that the use of Swiss and Manx legal
persons is prima facie bad, rather than the normal workings of an
efficient market, suggests that Corruption Watch UK. has a Control
First view. Moreover, it assumes, rather than demonstrating through
a cost-benefit analysis, that the appropriate remedy for the failure of
the Russian and Angolan legal and political systems to control
corruption is to impose controls in Switzerland and the Isle of Man.
This is an assumption of heroic proportions. An alternative account
for corruption stresses “bad regulation. Ill-designed policies create
corrupt incentives for policy makers, bureaucrats and the public in
general.”131 (“Bad” regulations include those that are “vague and
lax.”132)

Although they sometimes concede there are some positive
impacts of globalized financial markets and increased trade,33
Control First proponents focus almost exclusively on increasing
governments’ control over financial transactions to control the bad
effects. They argue this is necessary for three reasons. First, they
contend that the global financial system makes it possible for bad

130. Corruption Perception Index 2012, TRANSPARENCY INTERNATIONAL (Oct. 27,
2013), http://cpi.transparency.org/cpi2012/results/#myAnchorl (lower scores
reflect lower perception of corruption). Interestingly, among the 25 least corrupt
jurisdictions on this index, there are six (Singapore (5th), the Netherlands (9th),
Luxembourg (12th), Hong Kong (14th), Barbados (15th), and the Bahamas (22nd))
which have substantial offshore financial center roles. Id. Nor do Russia or Angola
appear to provide accountability for public officials. Miller and Cafaggi define
accountability as requiring that “the officials who adopt and implement the
arrangement: (a) follow transparent procedures that take account of the interests of
all affected parties (procedural accountability); (b) are appointed and supervised
under a governance structure that gives a substantive voice to all affected parties
(governance accountability); and (c) are rewarded or sanctioned for their
performance by the relevant public on the basis of accurate information
(substantive accountability).” MILLER & CAFAGGI, supra note 35, at 133. Placing the
burden for the lack of accountability in Russia and Angola on Switzerland and the
Isle of Man is not only unfair to those jurisdictions but has little hope of success
since those jurisdictions have little influence on the construction of domestic
political institutions elsewhere.

131. Lambsdorff, supra note 29, at 6.

132. Id. at 7. See also Daniel Kaufmann et al., Measuring Governance Using Cross-
Country Perceptions Data, in INTERNATIONAL HANDBOOK ON THE ECONOMICS OF
CORRUPTION 52, 52 (Susan Rose-Ackerman ed., 2006) (“in the past 10 years there has
been an explosion of careful empirical work that has documented a strong causal
link running from better institutions to better development outcomes.”).

133. Henry, supra note 4, at 25.
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actors to engage in more bad activity than they would be able to
accomplish in a less financially open environment. For example, The
Price of Offshore Revisited argues that private banks and law firms are
engaged in “pirate banking” by “hiding and managing offshore
assets for the world’s elite.”13 Second, they argue that greater
financial openness produces greater tax evasion and tax avoidance,
which deny governments revenues needed to provide public goods.
Thus The Price of Offshore Revisited contrasts the “hidden wealth”
going untaxed with “governments around the world [which] are
starved for resources.”1%5 Third, they argue financial openness
constrains the ability of governments to adopt policies that the
governments believe are beneficial. For example, Palan argues that
offshore finance is the space where “states choose to withhold some
or all of their regulations and taxation.”136 The result is to “subvert”
public regulation of onshore jurisdictions, which “is supposed to be
the imposition of political control and norms of behavior for social
ends.”?¥” In general, Control First proponents focus on illegitimate
ends that might be pursued within a global economy in which
transactions are not carefully regulated by competent and
benevolent governments.3¥ Where particular governments are
incompetent or malevolent, other jurisdictions’ governments must
act to control bad actors.13

134. Id at43.

135. Id. at 40. Although Henry and T]N do not explicitly link to his views, this is
an argument that goes back to John Maynard Keynes” post-World War II argument
that capital flows could be disaggregated into cross-border investment capital that
was productive and speculative and refugee capital that was destabilizing.
ALEXANDER ET AL, supra note 2, at 85. If Keynes was ever correct, the increased
complexity of capital flows today makes this implausible in our view.

136. Palan, supra note 3, at 25.

137. Id. at 36. For an organization that supposedly loves transparency, TIN
provides remarkably little of it in the report.

138. Strangely, the Tax Justice Network believes that “many key ‘source’
countries don’t even have domestic income tax regimes in place, let alone the
power to enforce such taxes across borders.” Henry, supra note 4, at 42. If these
countries have no income tax (or no functional income tax), the reasons their
wealthy citizens are moving money out of the country do not seem to be tied to
taxation.

139. Id. at 43 (“developed countries have a responsibility as well as the capacity
to help [developing countries] solve” the tax problems). In addition, “institutions
like the World Bank, the IMF, the U.S. Federal Reserve, the Bank of England, and
the Bank for International Settlements” must “live up to their promises, and work
with organizations like TJN on a research and policy agenda that finally gives this
offshore sector the attention it deserves.” Id. at 45. That would certainly solve TJN's
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It follows that the limits on governments imposed by capital
markets are illegitimate. For example, Hampton and Abbott argue
that

since 1992 we have witnessed a catalogue of economies and
government policies wrecked by speculation and rapid capital
flight. Since the 1992 ERM crisis forced the UK government to
take sterling out of Europe’s fixed exchange rate system at a cost
of over $10 billion in foreign currency reserves, the financial
markets appear to have taken one scalp after another, from
Mexico in 1994 to a whole series of economies across Asia
between 1997 and 1998 whose collective collapse threatens to have
global consequences. Even as this book was being completed
(August 1998) there was the spectacle of Boris Yeltsin being forced
to devalue the ruble only three days after he and his finance
minister had adamantly resisted calls from the most famous of
speculators, George Soros, to do so. In Indonesia the financial
crisis even brought down the country’s ageing President, Suharto,
after 32 years in power.140

These examples are revealing, as each reflects a government’s
inability to maintain fixed exchange rates in the face of market
pressures. One interpretation of these failures is that it is the
speculators (such as Soros, who profited significantly from the
U.K's failure to maintain the value of sterling) who are responsible
for the problems, rather than the governments that adopted
dysfunctional policies. Control First framework proponents often
suggest this is the appropriate way to view such events, rather than
seeing them as a failure of a government to make appropriate policy
decisions, which allows a clever or lucky individual like Soros to
profit by risking his capital in betting that the government cannot
sustain a dysfunctional policy against market pressures.’! Because

funding issues for the foreseeable future! Unmentioned by TJN are the many
conflicts over policy objectives that underlie particular choices of tax structures.
For example, a key role of multi-jurisdictional tax planning for individuals concerns
their estate plans, including who gets the estate. National tax systems differ in their
treatment of estates. See Helmuth Cremer & Pierre Pestieau, Wealth and Wealth
Transfer Taxation: A Survey, in ELGAR GUIDE, supra note 7, at 183, 189 (describing how
inheritance tax systems and estate tax systems reflect “quite different” conceptions
of the family and state).

140. Hampton & Abbott, supra note 1, at 14.

141. For example, Britain's exit from the ERM, the Russian and Mexican
devaluations, and the various Asian currency collapses might be attributable to
failures of the governments in question to have sustainable fiscal and monetary
policies rather than malevolent action by speculators.
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Control First proponents appear to not recognize as legitimate any
limits to government actions other than the limits they themselves
propose (e.g., restrictions on tax competition), they see all market-
derived limits primarily as the result of illegitimate private actions.
In particular, they appear to believe that any government ought to
be able to dictate any exchange rate the government believes is
useful to it. Moreover, they do not appear to recognize that any
governments might be illegitimate. That a financial crisis brought
down former Indonesian dictator Suharto, whose rule the New York
Times’ story on his death termed “one of the most brutal and
corrupt,” might be a feature of globalized finance rather than a
bug.142

Control First proponents also find efforts by attorneys and
accountants to structure transactions in ways beneficial to their
clients to be problematic. “[T]he scope of the state’s power to
regulate private activities and transactions in world markets is
elastic,” thus enabling the use of “creative lawyers” to
“accommodate formal legal requirements to the strategies of capital
accumulation.”4® Using “abstract legal concepts, or fictions,” these
lawyers then can pursue strategies to minimize taxes.’*¢ According
to these Control Firsters, such efforts are “distortions” or involve
something other than “real” economic activity. As a result, these
efforts are illegitimate.

Control Firsters argue that the answer to all of these problems is
to control the movement of money; the absence of such measures
evades what they see as legitimate social controls. In particular, if all
the beneficial owners and controllers of interests in all transactions
were identified, all transactions could be regulated, taxed, or simply
stopped by governments when a government determined that a
particular transaction was illegitimate. Thus, for example, the Tax
Justice Network contends “nation-states need to work together to
take steps now to [take] control over all this out-of-control global

142. Marilyn Berger, Suharto Dies at 86; Indonesian Dictator Brought Order and
Bloodshed, N.Y. TIMES (Jan. 28, 2008),
http:/ /www.nytimes.com/2008/01/28/world/as
ia/28suharto.html?pagewanted=allé&_r=0

143. Picciotto, supra note 7, at 47. He also attributes the creation of tax haven
jurisdictions to “enterprising lawyers or accountants who could persuade
government officials or legislators to enact the necessary provisions.” Id. at 53.

144. Id. at 47-48.
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‘financial pollution.””45 Doing this requires “automatic information
exchange among tax authorities, country-by-country corporate
reporting, and the deployment of public registries for beneficial
ownership of companies, trusts, and foundations.”14 In addition,
there need to be “stiffer sanctions” for “‘pirate banking’
misbehavior” by banks and bank managers.’# A successful
approach will limit not just behavior of OFCs but also jurisdictions
within larger countries: Nevada and Delaware will have to be
“curbled],”148 presumably in part because they register many
companies whose owners do not live in those jurisdictions.

Such expanded control measures are not merely hypothetical
proposals. Recent proposed regulations by the Financial Crimes
Enforcement Network (FInCEN), designed to improve anti-money
laundering controls (discussed in further detail below) would
require financial institutions to identify, on a current basis, the
ultimate human beings who are the beneficial owners and
controllers of all their clients (with some exemptions, e.g., for
publicly listed companies), without regard to whether there is any
suspicion that such persons might be engaged in illegal activities.14?
While this proposal has resulted in significant push-back from
regulated financial institutions and others,?5 the fact that FinCEN
seeks to implement a requirement of the Financial Action Task

145. Henry, supra note 4, at 44. One of the endearing features of The Price of
Offshore Revisited is that it appears to not have been proofread and so contains quite
a few typos, missing words, etc. This does not inspire confidence in the unreleased
details of the calculations.

146. Id.

147. 1d. These are extraordinary steps, much harder and costlier than they
appear. Countries without direct taxation do not collect the same information as
countries that rely on direct taxation. Who funds the collection of information that
must be exchanged “automatically?”

148. Id.

149. 77  Fed.  Reg. 13,046 (Mar. 5, 2012, available  at
http:/ /www.gpo.gov/fdsys/pkg/ FR-2012-03-05/pdf/2012-5187.pdf. However,
recent FINCEN guidance does include a risk-based concept to beneficial owner
identification. Guidance on Obtaining and Retaining Beneficial Ownership
Information, FIN-2010-G001 (Mar. 5, 2013), available at
http:/ /www fincen.gov/statutes_regs/guidance/ pdf/ fin-2010-g001.pd{.

150. See, Customer Due Diligence Requirements for Financial Institutions,
REGULATIONS.GOV
http:/ /www regulations.gov/#!docketDetail,dct=PS;rpp=25;p0=0  ;D=FINCEN-
2012-0001 (Last visited Oct. 29, 2013). The requirement to identify beneficial owner
and controller of accounts is also central to the Foreign Account Tax Compliance
Act, discussed below at 3.
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Force’s (FATF) global anti-money laundering standards suggest that
some version of it will ultimately be enacted.’! Such requirements
would be exceptionally difficult to implement in such a way as to
catch actual “bad guys" intent on avoiding detection. Moreover,
they would generate significant additional costs by requiring
financial institutions to identify ultimate beneficial owners and
controllers in the vast majority of clients who are not involved in
illegal activities.’?2 (They are also highly unlikely to be capable of
being implemented in many developing countries.)!5 But for the
Control Firsters, adding significant costs to legitimate financial
activities is not a primary concern. (Nor, perhaps, is the
effectiveness of the controls demanded in accomplishing the stated
objective of reducing crime, as we discuss below). Adding
complexity to tax codes is also problematic: Vito Tanzi analogizes it
to “termites” which “weaken the structure, increase the complexity
of the systems and the cost of compliance, and reduce the efficiency
and the equity of the tax systems” and argues compliance costs are a
regressive tax.15¢

The Control First vision focuses on four key policy areas. First,
its proponents believe that controlling crime via efforts to limit the
ability of criminals to make use of the proceeds of crime is an
important law enforcement tool, a view also adopted by most
Efficient Enterprisers. This has been important in persuading

151. Recommendations 10, 24, and 25, Financial Action Task Force, International
Standards on Combating Money Laundering and the Financing of Terrorism &
Proliferation 15, 22 (2012) (hereinafter FAFT 40), available at http://www fatf-
gafi.org/topics/fatfrecommendations/documents/ internationalstandardsoncomba
tingmoneylaunderingandthefinancingofterrorismproliferation-
thefatfrecommendations .html. One reason to believe that the FATF will continue
to be influential is that it has already had “an extraordinary impact on the
development of international norms to combat financial crime and money
laundering.” ALEXANDER ET AL., supra note 2, at 150.

152. The easiest being to use a confederate or front person as the beneficial
owner/controller, and to lie about it.

153. If developing countries have trouble with institution-level regulation for
financial firms —as they do —we think it improbable that the more demanding
beneficial ownership regulation could be accomplished. On capital regulation in
developing economies, see Philip L. Brock, Corrective Taxes and Quasi-Taxes for
Financial Institutions and Their Interaction with Deposit Insurance, in TAXATION OF
FINANCIAL INTERMEDIATION: THEORY AND PRACTICE FOR EMERGING ECONOMIES 169,
178 (2003) (noting problems with enforcing capital requirements regulations in
developing countries because of regulatory issues).

154. Vito Tanzi, Tax Systems in the OECD: recent evolution, competition, and
convergence, in ELGAR GUIDE, supra note 7, at 32-34.
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jurisdictions to adopt Control First measures, since it is difficult to
resist pressures to control crime. Second, they contend that
corruption is best controlled by generally applicable controls on
most or all international financial transactions. This is where they
differ from Efficient Enterprisers, who believe that controls should
be applied only on a cost effective basis. Third, Control Firsters
believe that all governments should be unconstrained by
international tax competition in designing domestic tax systems and
every jurisdiction should have complete information on all
transactions by any taxpayers who operate in it to facilitate
collection of any tax any government wishes to impose. Fourth, they
similarly believe that jurisdictional competition should impose no
limits on any government’s ability to redistribute resources among
entities and individuals under its jurisdiction and that all
governments must therefore have access to complete information on
all of their citizens” wealth and income.

1. Controlling Crime via Money

In the 1970s and 1980s, it became clear to most observers that
the global “war” against illegal drugs trafficking was not working.
Rather than rethink whether their strategies of prohibiting the use of
narcotics was itself fundamentally flawed, or spend the necessary
additional public resources to treat drug addiction, or take the
additional draconian policing steps required to force the significant
curtailing of domestic drug usage,!% the United States and a number
of other wealthy countries where drugs were imported to meet
domestic demand began to focus instead on measures to reduce the
profitability of the international drug trade by making it more
difficult for those involved to use or invest the proceeds of their
illegal activities.’6 They did so primarily by enlisting banks, and

155. See Human Rights Watch, Singapore, in World Report 2011, available at
http:/ /www.hrw.org/sites/ default/files/related_material/singapore_2012.pdf
(noting use of death penalty for “some 20 drug-related offenses in the face of
repeated criticism by UN human rights bodies and experts.”). Singapore recently
changed its laws to make the death penalty depend on the degree of cooperation
with police and the degree of culpability. See Drug courier escapes gallows after
Singapore reforms, AFP NEws (Apr. 12, 2013), http://sg.news.yahoo.com/drug-
courier-escapes-gallows-singapore-reforms-161116337.html (describing first drug
defendant not to be sentenced to death).

156. Richard Gordon, Trysts or Terrorists? Financial Institutions and the Search for
Bad Guys, 43 WAKE FOREST L. REv. 699, 712-719 (2008). Jurisdictions also began to
implement provisions for civil forfeiture of property involved in drug crimes.
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later, other financial institutions, as unpaid adjuncts of law
enforcement agencies. In effect, financial institutions were required
to identify exactly who their customers were, and to determine if the
origin of their customers’ funds or financial transactions might be
the proceeds of narcotics trafficking (and, later, of other serious
crimes such as corruption and tax evasion). If the institution
suspected that the funds or transactions involved criminal proceeds,
they were required to complete an internal investigation of those
customers, funds, and transactions and file a report with the
government. A key to this anti-money laundering program was the
elimination of client confidentiality in financial matters.’¥” In
addition, financial institutions had to develop expertise in
evaluating patterns of transactions and other indicia of illegal
activity 158 Over time, these anti-money laundering requirements
were regularly extended and made more onerous, raising the costs
to all customers.’®® This marked the first major international
adoption of a Control First approach to financial transactions.

Efforts to control crime via financial institutions could not be
effectively implemented by a single jurisdiction because of the
interconnectedness of the global financial system. Those countries
that took the lead in developing such anti-money laundering
preventive measures founded an international task force, the FATF,
both to standardize such measures and to encourage all jurisdictions
to adopt them.1¢ These international standards, now known as the
FATF 40 Recommendations on Money Laundering and Terrorism
Finance also include provisions regarding the freezing and forfeit of
criminal proceeds and instrumentalities and international assistance
in investigating and prosecuting crime, including the sharing of
extensive and detailed client financial information. Over time, the
FATF membership expanded to 34 jurisdictions,! including such

Where these gave the law enforcement agency involved a larger share of the
property, they tend to focus law enforcement attention on such crimes. See Bruce L.
Benson, David W. Rasmussen, & David L. Sollars, Police Bureaucracies, Their
Incentives, and the War on Drugs, 83 PusLIC CHOICE 21 (1995).

157. Gordon, Trysts, supra note 156, at 712-719.

158. Id. at726-27.

159. Id.at712-19.

160. The G-7 Heads of State or Government and President of the European
Commission convened the FATF from the G-7 member States, the European
Commission and eight other countries. FATF, History of the FATF, available at
http:/ / www fatf-gafi.org/pages/aboutus/historyofthefatf/.

161. About Us, FATF http //www fatf-gafi.org/pages/aboutus/ (last visited
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emerging market countries as India and China, while allied regional
organizations known as FATF-Style Regional Bodies or FSRBs have
brought the number of jurisdictions pledged to implement the
FATF’s Recommendations to over 140.162 Assessments of compliance
with the Recommendations are undertaken by members based upon
a detailed methodology of compliance, and are published on the
websites of the FATF and FSRBs.¥3 In addition, following the
attacks of September 11th, 2001, the International Monetary Fund
(IMF) and the World Bank began to participate in the compliance
assessments.16¢ The experience with the FATF Recommendations is
thus a good model for assessing how Control First measures work
in practice.

A key aspect of the Recommendations has long been that
financial institutions must determine if financial institutions with
which they do business in other jurisdictions comply with the
Recommendations. If not, financial institutions must raise their own
required due diligence or cease engaging in business with those
non-compliant institutions.’5 Crucially, all of these measures rely
heavily on conscripting financial service providers to implement
control measures and on transnational bodies to evaluate
compliance, shifting control of jurisdictions’ financial systems out of
their own hands and into bodies that may be controlled by others.166

Oct. 28, 2013).

162. Anti-Money Laundering and Combatting the Financing of Terrorism, IMF
http:/ /www.imf.org/external /np/leg/amlcft/eng/ (last visited Oct. 28, 2013).

163. Id.
164. Id.
165. Recommendations 13 and 19, FATF 40, supra note 151, at 16, 19.

166. While FATF preventive measures are a Control First unfunded mandate
that forces financial institutions to engage in law enforcement, the mandate does
not discriminate among those jurisdictions that are suffering the ill effects of crime
and those that bear the increase in costs that the mandate generates. Richard
Gordon, Losing the War against Dirty Money: Rethinking Global Standards on
Preventing Money Laundering and Terrorism Financing, 21 DUKE ]. Comp. & INT'L L.
503, 52944 (2011). For example, while the vast majority of the users of illicit
narcotics (who are the source of illegal proceeds) tend to reside in large
jurisdictions like the United States, other jurisdictions with fewer such problems,
many of which are offshore centers, are required to bear the costs of the preventive
measures. The same can be said of other serious predicate offenses like grand
corruption and income tax evasion. (Grand corruption “consists of acts committed
at a high level of government that distort policies or the central functioning of the
state, enabling leaders to benefit at the expense of the public good.” FAQs on
Corruption, TRANSPARENCY INTERNATIONAL (Oct. 28, 2013)
http:/ /www transparency.org/whoweare/organisation /faqs_on_corrup tion. As
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A central activity of the FATF has been to determine which
jurisdictions pose significant money laundering and terrorism
financing risks and to encourage them to improve their systems. A
primary part of such encouragement has been the threat of
countermeasures, or requiring financial institutions from compliant
jurisdictions to increase due diligence in transactions with
institutions in non-compliant ones, or to stop engaging in business
entirely with those financial institutions.’” The first such initiative
was the Non-Cooperative Country and Territories initiative, which
began in the early part of the last decade.16® There were a number of
complaints about that initiative, focusing on what the IMF believed
was a degree of arbitrariness in both the selection of which
jurisdictions would be subject to special monitoring and the method
for assessing compliance in those jurisdictions. The most recent
version, the High Risk and Non-Cooperative Jurisdictions initiative,
relies on a far more evenhanded and transparent approach to
assessment and evaluation. It targets “jurisdictions that have
strategic AML/CFT deficiencies and to which countermeasures
apply, [and] jurisdictions with strategic AML/CFT deficiencies that
have not made sufficient progress in addressing the deficiencies or
have not committed to an action plan developed with the FATF to
address the deficiencies.”16?

Even though there is often no obvious benefit to them, offshore

jurisdictions have become among the most compliant jurisdictions
with the FATF 40. The High Risk and Non-Cooperative Jurisdictions

noted earlier, the Control First approach is to impose control measures that raise
costs on all with little or no discussion of the actual benefits achieved by the
measures. Recently, however, the FATF has adopted new Recommendations that
allow jurisdictions to apply preventive measures on a risk-weighted basis, and to
assess compliance in part on effectiveness of implementation. While these changes
are only now being implemented, they do demonstrate a new and commendable
willingness on the part of the FATF to address some of the problems that arise
under the Control First impulse. = Recommendation 1, FATF 40, at 11.
Recommendation 1, FATF 40, supra note 151, at 11.

167. About the Non-Cooperative Country and Territories Initiative, FATF (Oct. 28,
2013) http:/ /www fatf-gafi.org/ topics/high-riskandnon-
cooperativejurisdictions/more /aboutthenon-
cooperativecountriesandterritoriesncctinitiative.html.

168. For a history of the FATF's Non-Cooperative Country and Territories
Initiative and the Offshore Financial Center assessment process, see Richard
Gordon, On the Use and Abuse of Standards for Law: Global Governance and Offshore
Financial Centers, 88 N.C .L. REv. 510, 572-584 (2010).

169. High Risk and Non-Cooperative Jurisdictions, FATF (Oct. 28, 2013) http://
www fatf-gafi.org/topics/high-riskandnon-cooperativejurisdictions.



2014} Moving Money 45

initiative includes only one traditional offshore center, Antigua and
Barbuda, and that only on the “Improving Global AML/CFT
Compliance: on-going process” list.1”0 Indeed, Jersey and Guernsey
have been assessed as the jurisdictions that are most compliant with
the FATF standards.1”!

In effect, jurisdictions that do not themselves suffer the ill
effects of predicate crimes to money laundering have raised the
costs of financial transactions implemented through financial
institutions located within their jurisdictions for the purpose of
fighting crime that occurs elsewhere and which adversely affects the
citizens of other places rather than their own citizens. This has been
particularly true with respect to measures directed against the use of
offshore centers by corrupt foreign officials. Recent studies by the
World Bank and noted scholar Jason Sharman conclude that among
the most compliant jurisdictions with respect to the laundering of
proceeds of corruption are offshore centers, while among the least
are the United States and the United Kingdom.172

Broader costs can also be observed. Anti-money laundering
compliance costs on low value transactions may have significant
effects on the poor and minorities who have little money to spare.1”

There are three key lessons from the FATF 40 experience with
Control First measures. First, they are imposed by a small group of
powerful jurisdictions on the rest of the world, often without
effective broad participation. Second, they may shift costs from the
jurisdictions that benefit to other, generally smaller jurisdictions and
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171. Onshore Financial Centers: Not a palm tree in sight, ECONOMIST, Special Report,
Feb. 16, 2013, at 8.

172. EMILE VAN DER DOES DE WILLEBOIS, EMILY M. HALTER, ROBERT A. HARRISON, JI
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Baradaran, Michael Findley, Daniel Nielson & J. C. Sharman, Does International Law
Matter?, 97 MINN. L. REv. 734, 826-837 (2013). There is also “at least some support
for the argument that corruption and taxation are substitutes.” Bird, supra note 24,
at 415. This would greatly complicate TJN’s analysis.

173. See Nina J. Crimm, High Alert: The Government’s War on the Financing of
Terrorism and Its Implications for Donors, Domestic Charitable Organizations, and Global
Philanthropy, 45 WM. & MARY L. Rev. 1341 (2004) (discussing extensively the
liabilities imposed by the U.S. on charitable donations by antiterrorism financing
laws). The increasing attention of financial regulators to microfinance initiatives is
another example of how regulatory goals sometimes conflict with attempts to
improve the financial status of the world’s poor. See MILLER & CAFAGGI, supra note
35, at 78-79.



