
Texas A&M University School of Law Texas A&M University School of Law 

Texas A&M Law Scholarship Texas A&M Law Scholarship 

Faculty Scholarship 

1-1986 

New Rules: A Pocket Introduction New Rules: A Pocket Introduction 

James Hambleton 

Jim Paulsen 

Follow this and additional works at: https://scholarship.law.tamu.edu/facscholar 

 Part of the Law Commons 

Recommended Citation Recommended Citation 
James Hambleton & Jim Paulsen, New Rules: A Pocket Introduction, 49 Tex. B.J. 554 (1986). 
Available at: https://scholarship.law.tamu.edu/facscholar/13 

This Article is brought to you for free and open access by Texas A&M Law Scholarship. It has been accepted for 
inclusion in Faculty Scholarship by an authorized administrator of Texas A&M Law Scholarship. For more 
information, please contact aretteen@law.tamu.edu. 

https://law.tamu.edu/
https://law.tamu.edu/
https://scholarship.law.tamu.edu/
https://scholarship.law.tamu.edu/facscholar
https://scholarship.law.tamu.edu/facscholar?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.tamu.edu/facscholar/13?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:aretteen@law.tamu.edu


SAppellate Procedure

New Rules: A Pocket
Introduction
By James Hambleton and Jim Paulsen

7 ome Texas practitioners are still recovering from the
trauma of discovering that many of their favorite stat-

utes, such as Article 1995 (venue) and 2031b (long-arm jurisdic-
tion) have been renumbered by the Legislature and hidden in a
new document entitled the Civil Practice and Remedies Code.
To them, news that the Texas Supreme Court and Court of
Criminal Appeals have cooperated in producing the Texas
Rules of Appellate Procedure is only further confirmation of
the existence of a plot against long-time practitioners. No
longer will one be able to refer to "Rule 21c motions" and "Rule
452-unpublished" opinions. Librarians may add the complaint
that two hardbound volumes of West Publishing Company's
annotated Rules of Civil Procedure - scarcely one year old -
must now be replaced.

All in all, though, the new Rules of Appellate Procedure,
effective Sept. 1, 1986, should be welcomed by bench and bar
alike. The cooperation of this state's two high courts has pro-
duced a coordinated system of rules that should reduce confu-
sion among attorneys and court personnel. In the process, the
rules formerly applicable only to civil appeals have been
reorganized, and are now presented in a format that more
logically follows the flow of an appeal.

To understand fully the status of the new rules, some histor-
ical background is useful. The need for a uniform set of appel-
late rules can be traced back to 1981, the year that Texas
intermediate appellate courts were given criminal jurisdiction.
Some problems developed in the courts of appeals, attributable
in part to obsolete criminal statutes and unjustifiable dif-
ferences between civil and criminal appeal procedure. See Guit-
tard, Proposed Uniform Rules of Appellate Procedure, 48 Tex.
B.J. 24 (1985).

In 1983, the Senate-House Select Committee on the Judiciary
was established in order to study and make recommendations
on issues affecting the structure and operation of the state court
system. One recommendation was that the civil and criminal
rules of appellate procedure be harmonized. The Court of
Criminal Appeals and the Supreme Court appointed a joint
advisory committee which met throughout 1984. This commit-
tee produced a draft of combined rules of appellate procedure,
printed in the February 1985 Texas Bar Journal. These proposed
rules, however, covered only procedure in the intermediate
courts.

A major impediment to a coordinated system of appellate
rules, however, was the fact that, unlike the Texas Supreme
Court, the Court of Criminal Appeals had no clear legislative
authority to promulgate rules of procedure. While the 69th
Legislature gave the Court of Criminal Appeals rulemaking
authority (See Article 1811f), the legislation had a "Cinderella
Clause" - If the Court of Criminal Appeals did not adopt a
"comprehensive body of rules" by midnight, Jan. 1, 1986, its
rulemaking authority would vanish.

To its credit, the Court of Criminal Appeals did produce a
"comprehensive body of rules" with two full weeks to spare.

These rules, although in essence a draft of appellate rules for
both civil and criminal cases, were carefully restricted by court
order only to criminal appeals. They appear in the April and
May issues of the Texas Bar Journal and the March 4, 1986
edition of West's Texas Cases. These rules, however, are not
and never will be effective.

Unlike the Court of Criminal Appeals, the Texas Supreme
Court operated under no time constraints. In reorganizing and
rationalizing the rules, the Supreme Court Advisory Commit-
tee continued to work through March of this year, although the
December 1985 Court of Criminal Appeals draft (which incor-
porated a number of civil suggestions) was not changed sub-
stantially. The Rules of Appellate Procedure were made
applicable to civil cases by Supreme Court order of April 10,
1986. In an order of the same date, the Court of Criminal
Appeals approved an identical version of the rules "in the
nature of a complete substitute" for the Dec. 18, 1985 rules. In
consequence, Texas now has a unified and comprehensive set of
rules for both civil and criminal appeals.

No attempt is made here to summarize the specific substan-
tive changes made by the new rules. As a general matter,
though, it could safely be said that the changes in criminal
appellate procedure are very substantive. As but one example,
it is now required that notice of appeal be in writing, and be
filed with the trial court clerk. As a general philosophy, it
would appear that criminal practice has been modified to con-
form to civil practice, whenever practical. This extends even to
matters as minor as "grounds of error," which are now "points
of error," as in civil cases.

In the rules applicable to civil cases, or generally to all cases,
comparatively few substantive changes have been made. The
order of the rules has been greatly modified, however, to follow
more closely the flow of a case through the appellate process.
Anomalies such as Rule 21c, which governs extensions of time
on appeal but appears in the section entitled "General Rules" for
"Practice in District and County Courts," will be reduced sig-
nificantly in the new rules. Likewise, changes in the headings of
many rules have been made to reflect better the contents of the
rules. This should not be taken to mean that there are no major
substantive changes in the rules applicable to civil or to both
civil and criminal cases. Many details have been changed, and
appellate practitioners on both sides of the docket would be
well advised to check their established procedures carefully
against the new rules.

For the time being, analysis of substantive changes made in
the Rules of Appellate Procedure is made more difficult by the
fact that the rules issued on April 10 contain no derivation
notes. In other words, although new Rule 90 is based in part on
old Tex. R. Civ. P. 452, there is nothing in the court order to
show this fact. In part, the failure to show derivation makes
sense. In particular, since the rules primarily applicable to
criminal cases have been greatly modified, sources notes might
have been more misleading than helpful.

Derivation notes for those rules based mostly on the original
civil rules will appear in the West "Desk Copy" edition of the
Texas Rules of Court. This publication will be available before
Sept. 1. Since the authors understand that the new desk copy
will not retain the civil and criminal rules in effect until Sept. 1,
practitioners would be well advised to keep old copies until the
effective date of the new rules.

James Hambleton is director of the State Law Library in
Austin and Jim Paulsen is an associate in the Houston law firm
of Liddell, Sapp & Zivley.
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-1986 AT&T Information Systems.

0

AT&T'S NEW LEGAL SOLUTION CAN REVEAL IT ALL-
FROM RETRIEVING INFO FROM ELECTRONIC LAW LIBRARIES

TO RECORDING EVERY BILLABLE TRANSACTION.

A lot of legal firms already
have the most basic form of
automation: a word processor.

But a lot of legal firms need
much more-like a computer-
ized system which can, at long
last, account for every billable
hour.

That's where AT&T's Legal
Solution comes in.

Specifically tailored to the
need of today's legal practice
(of 1-20 attorneys), its UNIXT'
System-based software runs on
AT&T computers to provide a
total office management sys-
tem, including:
* a Time and Billing compo-

nent, which can easily track
legal matters, billed and

The enhanced 1
AT&T 3B2/300 \
and its user-friendly
terminals really stack
up to meet your needs.

unbilled, as well as keep
records of each attorney's
billings;

" On-line Data Base Inter-
face, connecting your law
office to various national
electronic libraries. Time
spent by each attorney can be
automatically logged into the
billing file-as can basic con-
nection fees and hourly rate
charges;

" a customized Management
Report generator;

" an Appointment Scheduler
that can reconcile everyone's
calendar;

" a General Ledger;
But you get more than soft-

ware when you purchase the
Legal Solution from AT&T's
Small Business Connection.
You also connect with the ideal
source for AT&T's UNIX Sys-
tem family of computers-the
computers with the future built
in. The latest of these is the
enhanced 3B2 line, which com-
bine high performance
and remarkable multi-user
capabilities.

_ Also, the Small Business
Connection is staffed by some
of the most knowledgeable

. specialists in the world.
They have a unique

understanding of the
particular demands of

your profession, and how AT&T
software and hardware can

There's nothing hard ,
about AT&T's new

software, thanks to an
introductory guide

and graduated"'
operating 

manuals. 
i

meet those demands.
To help you get the most out

of any AT&T system, the Small
Business Connection offers
customized training, if desired.
They also provide a Service Hot-
line for immediate assistance,
plus another service which can
actually perform software
diagnostics over the phone.

All of this means just one
thing: you will be better able to
manage your firm's business.
Because when you buy a sys-
tem from the Small Business
Connection, AT&T assumes
complete end-to-end responsi-
bility for that system. And, of
course, you'll be dealing with a
single source-the one with the
proven past and a guaranteed
future.

If you'd like this disclosure
completed, call 1800 247-7000,
Ext. 169. You'll be put in touch
with the office in your area,
which is staffed by the full-
service computer specialists
from the Small Business
Connection of AT&T.

AT&T
The right choice.



1 Appellate Procedure

Order of April 10, 1986

Promulgating New Rules
Of Appellate Procedure
Effective September 1, 1986

IT IS ORDERED by the Supreme Court of Texas that the
Texas Rules of Appellate Procedure are hereby adopted and
promulgated to govern actions in the various courts of this
State.

IT IS FURTHER ORDERED that a copy of these rules shall be
filed by the Clerk of this Court, for and in behalf and as the act
of this Court, by means of a duplicate original copy of this
order, with the Secretary of State; and the publication of such
new rules shall be made by the Clerk of this Court, for and in
behalf and as the act of this Court in the Texas Bar Journal and a
copy thereof mailed by said Clerk to each registered member of
the State Bar of Texas, at least 60 days before the effective date
thereof;

IT IS FURTHER ORDERED that these new rules shall
become effective on September 1, 1986;

IT IS FURTHER ORDERED that these rules shall be recorded
in the Minutes of this Court.

IT IS FURTHER ORDERED that the official copy of these
rules as signed by this Court shall be preserved by the Clerk of
this Court in that office as one of the permanent records of the
Supreme Court of Texas.

SIGNED AND ENTERED in duplicate originals this loth day
of April, 1986.

/s/ John L. Hill
Chief Justice

/s/ Sears McGee
Justice

/s/ Robert M. Campbell
Justice

/s/ Franklin S. Spears
Justice

/s/ C.L. Ray
Justice

/s/ James P. Wallace
Justice

/s/ Ted Z. Robertson
Justice

/s/ William W. Kilgarlin
Justice

/s/ Raul A. Gonzalez
Justice
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Texas Family Law Practice Manual

License to Distribute Forms on Diskettes Available

Nonexclusive, nontransferable licenses to distribute on word-processing diskettes many of the forms
contained in the State Bar's Texas Family Law Practice Manual are available. Basic provisions of the
agreement include a two-year term and a $500 fee.

Parties interested in obtaining such a license may write: Family Law Diskette License, c/o Office of the
General Counsel, State Bar of Texas, P.O. Box 12487, Austin, Texas 78711.

The State Bar no longer manufacturers and sells word-processing diskettes containing forms from the
Texas Family Law Practice Manual.



AT TICOR TITLE
THERE'S NO CONTEST WHEN

IT COMES TO ACCURACY.
It's the main objective in a title search. And

nobody hits the bull's-eye more consistently than
Ticor Title.

It's a matter of good business. And a matter
of pride.

When determining the current state of title, our
experts leave no stone unturned. Researching infor-
mation as far back as it's necessary. And in the event

of a problem, our legal and underwriting staffs are
on hand to help resolve it. Along with producing
efficient, exacting work, no one is better at deliver-
ing a thorough preliminary report or commitment.

When you have all the facilities and expertise
of the nations largest title insurer working for you,
how can you miss?

For on-target results, give us a call.

E01 TICOR TITLE



SAppellate Procedure

Order Adopting Amendments to Rules
Of Posttrial, Appellate and Review
Procedure in Criminal Cases

BE IT ORDERED by the Court of Criminal Appeals that the
following appended amendments in the nature of a complete
substitute to rules of posttrial, appellate and review procedure
heretofore adopted and promulgated by this Court December
18, 1985, are hereby adopted and promulgated to govern crimi-
nal cases and criminal law matters [Article V, §5 and Article
4.04, C.C.P.], under authority of and in conformity with Acts
1985, 69th Leg., Ch. 685, p. 5136, §§1-4 and Articles 44.33 and
44.45, Code of Criminal Procedure. Unless specifically
restricted to procedure in civil cases ["actions of a civil nature
(Rule 2, T.R.Civ.P.)], these rules shall govern posttrial, appel-
late and review procedures in criminal cases and criminal law
matters. This order does not amend any existing rule, promul-
gate any new rule nor repeal any rule in the Texas Rules of Civil
Procedure. No rule promulgated by this order shall be applica-
ble to any civil case unless and until it has been promulgated by
the Supreme Court of Texas. When promulgated by the
Supreme Court of Texas these rules shall be known and cited as
the Texas Rules of Appellate Procedure.

BE IT FURTHER ORDERED that the Clerk of this Court shall
file with the Secretary of State of the State of Texas, for and in
behalf and as the act of this Court, a duplicate original copy of
this order and these rules, and the Clerk shall cause them to be
published in the Texas Register and the Texas Bar Journal, as
provided by the above Act.

BE IT FURTHER ORDERED that these rules become effec-
tive September 1, 1986, and remain in effect unless and until
disapproved, modified or changed by the Legislature or unless
and until supplemented or amended by this Court pursuant to
the above Act.

BE IT FURTHER ORDERED that Rules of the Court of
Criminal Appeals, adopted and promulgated November 30,
1977, and Rules of Post Trial and Appellate Procedure in Crimi-
nal Cases, adopted and promulgated July 17, 1981, as amended
by order dated July 24, 1981, be and they are hereby repealed
effective September 1, 1986; provided, however, that the sub-
stance of Rule 201 and of Forms 3, 4 and 5 is not repealed and
shall be revised by separate order of this Court in an appendix
to these rules.

BE IT FURTHER ORDERED that this order and these rules
shall be recorded in the minutes of this Court, and that the
original of this order signed by the members of this Court and of
these rules shall be preserved by the Clerk of this Court as a
permanent record of this Court.

SIGNED and ENTERED in duplicate originals this loth day
of April, 1986.

/s/ John F. Onion, Jr.
Presiding Judge

/s/ Tom G. Davis
Judge

/s/ W.C. Davis
Judge

/s/ Sam Houston Clinton
Judge

/s/ Michael J. McCormick
Judge

/s/ Marvin 0. Teague
Judge

/s/ Chuck Miller
Judge

/s/ Charles F. (Chuck) Campbell
Judge

/s/ Bill White
Judge
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Section One. Applicability of Rules.

Rule 1. Scope of Rules.
(a) These rules govern procedure in appeals to courts of

appeals from district courts, constitutional county
courts, county courts at law and other statutory courts;
review by the Court of Criminal Appeals or the
Supreme Court of decisions of the courts of appeals; in
direct appeals of death penalty cases to the Court of
Criminal Appeals from district courts; in direct appeals
to the Supreme Court from district courts; and in
applications for writs or other relief which a court of
appeals, the Court of Criminal Appeals, the Supreme
Court or any judge of any appellate court is competent
to give.

(b) Local Rules. Each court of appeals may, from time to
time, make and amend rules governing its practice not
inconsistent with these rules. Copies of rules and
amendments so made shall before their promulgation
be furnished to the Supreme Court and to the Court of
Criminal Appeals for approval.

Rule 2. Relationship to Jurisdiction and Suspension.
(a) Relationship to Jurisdiction. These rules shall not be

construed to extend or limit the jurisdiction of the
courts of appeals, the Court of Criminal Appeals or the
Supreme Court as established by law.

(b) Suspension of Rules in Criminal Matters. Except as
otherwise provided in these rules, in the interest of
expediting a decision or for other good cause shown, a
court of appeals or the Court of Criminal Appeals may
suspend requirements and provisions of any rule in a
particular case on application of a party or on its own
motion and may order proceedings in accordance with
its direction. Provided, however, that nothing in this
rule shall be construed to allow any court to suspend
requirements or provisions of the Code of Criminal
Procedure.

Section Two. General Provisions.

Rule 3. Definitions; Uniform Terminology.
(a) Terms in Rules. Certain terms used in these rules are

defined as follows: "Appellant" is the party taking the
appeal or suing out a writ of error to the court of
appeals. "Appellee" is the party adverse to "appellant."
"Petitioner" is the party applying to the Supreme Court
for a writ of error. "Respondent" is the party adverse to
"petitioner" in the Supreme Court. "Court below" is the
trial court from which the appeal or writ of error is
taken. "Appellate court" includes the courts of appeals,
the Supreme Court and the Court of Criminal Appeals.
"Relator" is the person seeking relief in an original
proceeding in the appellate court. "Respondent" is the
party against whom relief is sought in an original pro-
ceeding in the appellate court. "Applicant" is a party
seeking a writ of habeas corpus in the trial court.

(b) Uniform Terminology in Criminal Cases. In briefs and
other papers in criminal appeals, the parties should be
referred to as "the appellant" and "the State;" pro-
cedural labels such as "appellee," "petitioner," "respon-
dent," "movant," etc., should be avoided unless they
are necessary to clarify a question of procedural law. In
habeas corpus proceedings the person for whose relief

the writ is asked should be referred to as "the appli-
cant."

Rule 4. Signing, Filing and Service.
(a) Signing. Each application, brief, motion or other paper

filed shall be signed by at least one of the attorneys for
the party, shall give the State Bar of Texas identifica-
tion number, the mailing address and telephone
number of each attorney whose name is signed thereto,
and shall state that a copy of the paper has been deliv-
ered or mailed to each group of opposite parties or their
counsel. A party who is not represented by an attorney
shall sign his brief and give his address and telephone
number. The statement of service on opposite parties
by one who is not a licensed attorney shall be verified
by affidavit.

(b) Filing. The filing of records, briefs and other papers in
the appellate court as required by these rules shall be
made by filing them with the clerk, except that any
justice of the court may permit the papers to be filed
with him, in which event he shall note thereon the filing
date and time and forthwith transmit them to the office
of the clerk. If a motion for rehearing, any matter
relating to taking an appeal or writ of error from the
trial court to any higher court, or application for writ of
error or petition for discretionary review is sent to the
proper clerk by first-class United States mail in an
envelope or wrapper properly addressed and stamped
and is deposited in the mail one day or more before the
last day for filing same, the same, if received by the
clerk not more than ten days tardily, shall be filed by
the clerk and be deemed as filed in time; provided,
however, that a certificate of mailing by the United
States Postal Service or a legible postmark affixed by
the United States Postal Service shall be prima facie
evidence of the date of mailing.

(c) Number of Copies.
(1) Each party shall file six copies of briefs, petitions,

motions and other papers with the Clerk of the
Court of Appeals in which the case is pending. Any
court of appeals may by local rule authorize the
filing of fewer or more copies.

(2) Each party shall file twelve copies of its application
for writ of error with the Clerk of the Court of
Appeals. In addition to filing his original petition
for discretionary review with the Clerk of the
Court of Appeals, the filing party shall deliver
eleven copies. The State Prosecuting Attorney
may deliver the eleven copies to the Clerk of the
Court of Criminal Appeals.

(3) Each party shall file twelve copies of all other
papers addressed to the Supreme Court or Court of
Criminal Appeals with the clerk of the court to
which it is addressed.

(d) Papers Typewritten or Printed. All applications, briefs,
petitions, motions and other papers shall be printed or
typewritten. Typewritten papers must be with a double
space between the lines and on heavy white paper in
clear type.

(e) Service of All Papers Required. Copies of all papers
filed by any party and not required by these rules to be
served by the clerk shall, at or before the time of filing,
be served by a party or person acting for him on all
other parties to the appeal or review. Service on a party
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represented by counsel shall be made on counsel.
(f) Manner of Service. Service may be personal or by mail.

Personal service includes delivery of the copy to a clerk
or other responsible person at the office of counsel.
Service by mail is complete on mailing.

(g) Proof of Service. Papers presented for filing shall con-
tain an acknowledgement of service by the person
served or proof of service in the form of a statement of
the date and manner of service and of the names of the
person served, certified by the person who made the
service. Proof of service may appear on or be affixed to
the papers filed. The clerk may permit papers to be filed
without acknowledgement or proof of service but shall
require such to be filed promptly thereafter.

Rule 5. Computation of Time.
(a) In General. In computing any period of time prescribed

or allowed by these rules, by order of court, or by any
applicable statute, the day of the act, event, or default
after which the designated period of time begins to run
is not to be included. The last day of the period so
computed is to be included, unless it is a Saturday,
Sunday or legal holiday, as defined by Article 4591,
Revised Civil Statutes, in which event the period runs
until the end of the next day which is neither a Satur-
day, Sunday nor legal holiday. When the last day of the
period is the next day which is neither a Saturday,
Sunday nor legal holiday, any paper filed by mail as
provided in Rule 4 is mailed on time when it is mailed on
the last day of the period.

(b) Beginning of Periods in Civil Cases.
(1) Date of Signing. In civil cases, the date of judgment

or order is signed as shown of record shall deter-
mine the beginning of the periods described by
these rules for filing in the trial court the various
documents in connection with an appeal, includ-
ing but not limited to an appeal bond, certificate of
cash deposit, or notice or affidavit in lieu thereof,
and bills of exception, and for filing of the petition
for writ of error if review is sought by writ of error,
and for filing in the appellate court of the transcript
and statement of facts; but this rule shall not deter-
mine what constitutes rendition of a judgment or
order for any other purpose.

(2) Date to be Shown. Judges, attorneys and clerks are
directed to use their best efforts to cause all judg-
ments, decisions and orders of any kind in civil
cases to be reduced to writing and signed by the
trial judge with the date of signing stated therein. If
the date of signing is not recited in the judgment or
order, it may be shown in the record by a certifi-
cate of the judge or otherwise; provided, however,
that the absence of a showing of the date in the
record shall not invalidate any judgment or order.

(3) Notice of Judgment. When the final judgment or
other appealable order is signed in a civil case, the
clerk of the court shall immediately give notice to
the parties or their attorneys of record by first-
class mail advising that the judgment or order was
signed. Failure to comply with the provisions of
this rule shall not affect the periods mentioned in
subparagraph (b)(1) of this rule, except as pro-
vided in subparagraph (b)(4).

(4) No Notice of Judgment. If within twenty days after
the judgment or other appealable order is signed in
a civil case, a party adversely affected by it or his
attorney has neither received the notice required
by subparagraph (b)(3) of this rule nor acquired
actual knowledge of the order, then with respect to

that party all the periods mentioned in sub-
paragraph (b)(1) except the period for filing a peti-
tion for writ of error shall begin on the date that
such party or his attorney received such notice or
acquired actual knowledge of the signing, which-
ever occurred first, but in no event shall such
periods begin more than ninety days after the orig-
inal judgment or other appealable order was
signed.

(5) Motion, Notice and Hearing. In order to establish
the application of subparagraph (b)(4) of this rule,
the party adversely affected is required to prove in
the trial court, on sworn motion and notice, the
date on which the party or his attorney first either
received a notice of the judgment or acquired
actual knowledge of the signing and that this date
was more than twenty days after the judgment was
signed.

(c) Nunc Pro Tunc Order. In civil cases, when a corrected
judgment has been signed after expiration of the court's
plenary power pursuant to Rule 316 or 317 of the Texas
Rules of Civil Procedure, the periods mentioned in
subparagraph (b)(1) of this rule shall run from the date
of signing the corrected judgment with respect to any
complaint that would not be applicable to the original
judgment.

(d) When Process Served by Publication. With respect to a
motion for new trial in a civil case filed more than thirty
days after the judgment was signed pursuant to Rule
329 of the Texas Rules of Civil Procedure, when process
has been served by publication, the periods provided
by subparagraph (b)(1) shall be computed as if the
judgment were signed on the date of filing the motion.

(e) Notice of Judgment of Appellate Courts. When the
court of appeals renders judgment or grants or over-
rules a motion for rehearing, the clerk shall immedi-
ately give notice to the parties or their attorneys of
record of the disposition made of the cause or of the
motion, as the case may be. The notice shall be given by
first-class mail and be so marked as to be returnable to
the clerk in case of nondelivery.

(f) No Notice of Judgment of Appellate Court. Notwith-
standing any provision of these rules concerning the
time for filing a motion for extension of the period for
filing a motion for rehearing, application for writ of
error, or petition for discretionary review, an extension
of such period may be granted by the appellate court in
which a motion for extension would properly be filed
on sworn motion showing that neither the party desir-
ing to file such motion for rehearing, application for
writ of error, or petition for discretionary review nor
his attorney had notice or actual knowledge of the
judgment or order from which such period began to run
before the last day of such period and stating the earliest
date either the party or his attorney received such
notice or actual knowledge. Such a motion for exten-
sion shall be filed within fifteen days of the date either
the party or his attorney first had such notice or actual
knowledge, but in no event more than ninety days after
the beginning of such period. When such a motion is
granted, the period in question shall begin to run on the
date of granting the motion.

Rule 6. Communications With the Appellate Court.
Correspondence or other communications relative to any

matter before the court must be conducted with the clerk and
shall not be addressed to or conducted with any of the justices
or judges or other members of the court's staff.
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Rule 7. Substitution of Counsel.
Counsel shall be permitted to withdraw or other counsel may

be substituted upon such terms and conditions as may be
deemed appropriate by the appellate court. The motion for
leave to withdraw as counsel shall be accompanied by either a
showing that a copy of the motion has been furnished to the
party with a notice advising the party of any ensuing deadlines
and settings of the cause or written acceptance of employment
by new counsel indicated.

Rule 8. Agreements of Counsel.
All ageements of parties or their counsel relating either to the

merits or conduct of the case in the court or in reference to a
waiver of any of the requirements prescribed by the rules,
looking to the proper preparation of an appeal or writ of error
or their counsel, and filed with the transcript or be contained in
it, and, to the extent that such agreement may vary the regular
order of proceeding, shall be subject to such orders of the
appellate court as may be necessary to secure a proper presenta-
tion of the case.

Rule 9. Substitution of Parties.
(a) Death of a Party in Civil Cases. If any party to the

record in a cause dies after rendition of judgment in the
trial court, and before such cause has been finally dis-
posed of on appeal, such cause shall not abate by such
death, but the appeal may be perfected and the court of
appeals or the Supreme Court, if it has granted or
thereafter grants a writ therein, shall proceed to adjudi-
cate such cause and render judgment therein as if all
parties thereto were living, and such judgment shall
have the same force and effect as if rendered in the
lifetime of all parties thereto. If appellant dies after
judgment, and before the expiration of the time for
perfecting appeal, sixty days after the date of such
death shall be allowed in which to perfect appeal and
file the record, and all bonds or other papers may be
made in the names of the original parties the same as if
all the parties thereto were living.

(b) Death of Appellant in a Criminal Case. If the appellant
in a criminal case dies after an appeal is perfected but
before the mandate of the appellant court is issued, the
appeal shall be permanently abated.

(c) Public Officers; Separation from Office
(1) When a suit in mandamus, prohibition, or injunc-

tion is brought against a person holding a public
office, in his official capacity, and after final trial
and judgment in the trial court, and appeal has
been taken, if such person should vacate such
office, the suit shall not abate, but his successor
may be made a party thereto by a motion showing
such facts.

(2) Unless waived, the clerk shall give the successor
ten days notice of such motion, whereupon the
court shall hear and determine same, and its judg-
ment, order or decree shall be enforced, and the
successor bound thereby.

(3) In such cases, the successor shall not be liable for
any costs that have accrued prior to the time he
was made a party.

Rule 10. Trial Court Docket of Appealed Cases.
In every case removed by appeal or writ of error to an

appellate court, the clerk of the trial court shall, in making up
the docket at each succeeding term, keep the said cause in its
proper place on the docket for disposition after the appeal has
been decided; and immediately upon return of the mandate
from the appellate court shall, if the judgment has been
affirmed or reversed and rendered, remove the case from the

docket and proceed to issue process to enforce the judgment as
in other cases; but if the judgment has been reversed and
remanded he shall continue the cause on the docket with its
original file number for trial.

Rule 11. Duties of Court Reporters.
(a) The duties of official court reporters shall be performed

under supervision of the presiding judge of the court
and shall include, but not be limited to:
(1) attending all sessions of court and making a full

record of the evidence when requested by the judge
or any party to a case, together with all objections
to the admissibility of the evidence, the rulings and
remarks of the court thereon;

(2) making a full record of jury arguments and voir
dire examinations when requested to do so by the
attorney for any party to a case, together with all
objections to such arguments, the rulings and
remarks of the court thereon;

(3) filing all exhibits with the clerk;
(4) preparing official transcripts of all such evidence

or other proceedings, or any portion thereof, sub-
ject to the laws of this state, these rules and the
instructions of the presiding judge of the court; and

(5) performing such other duties relating to the
reporter's official duties as may be directed by the
judge presiding.

(b) Exhibits and materials used in the trial of a case and all
of the record in a case are subject to such orders as the
court may enter thereon.
(c) In case of illness, press of official work, or

unavoidable absence or disability of the official
court reporter to perform the duties in (a) above,
the presiding judge of the court may, in his discre-
tion, authorize a deputy reporter to act in place of
and perform the duties of the official reporter.

(d) When a defendant is convicted and sentenced to a term
of more than two years and no appeal is taken, the
court reporter shall file the nontranscribed notes of the
proceeding with the district clerk within 20 days follow-
ing the expiration of the time for perfecting appeal. The
district clerk shall not be required to retain the notes
beyond 15 years from the date of their filing.

Rule 12. Work of Court Reporters.
(a) It shall be the joint responsibility of the trial and appel-

late courts to insure that the work of the court reporter
is accomplished timely.

(b) The presiding judge of the trial court shall insure that
the work of the court reporter is timely accomplished
by setting priorities on the various elements of the
reporter's workload to be observed by the reporter in
the conduct of the business of the court reporter's
office. Duties relating to proceedings before the court
shall take preference over other work.

(c) To aid the judge in setting the priorities in (b) above,
each court reporter shall report in writing to the judge
on a monthly basis the amount and nature of the busi-
ness pending in the court reporter's office. A copy of
this report shall be filed with the Clerk of the Court of
Appeals of each Supreme Judicial District in which the
court sits.

Rule 13. Deposit for Costs in Civil Cases.
(a) Filing Transcript. Upon filing the transcript, the

appellant shall deposit with the Clerk of the Court of
Appeals the sum of $50 as costs.

(b) Motion to Extend or to File Record. Upon filing a
motion for extension of time for filing a record or to
direct the clerk to file a record on appeal or for writ of
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error from the trial court, the movant shall deposit with
the Clerk of the Court of Appeals a deposit of $5 as
costs.

(c) Original Proceedings. Upon the filing of a motion for
leave to file a petition for writ of mandamus, prohibi-
tion, injunction, or other like proceeding, or a petition
for writ of habeas corpus, the movant or relator shall
deposit with the clerk a deposit of $20 as costs if in the
court of appeals or $50 if in the Supreme Court. If the
motion for leave is granted, or if the petition for habeas
corpus is set for argument, the movant or relator shall
deposit an additional sum of $30 in the court of appeals
or $75 if in the Supreme Court.

(d) On Application for Writ of Error. Upon filing an
application for writ of error with the Clerk of the Court
of Appeals, the petitioner shall deliver to the clerk of
that court the sum of $50 as costs in the Supreme Court,
and the clerk shall forward the deposit to the Supreme
Court with the record. If the writ is granted, the peti-
tioner shall deposit with the Clerk of the Supreme
Court the additional sum of $75 as costs in the Supreme
Court.

(e) Extension of Time for Application for Writ of Error.
Upon filing a motion to extend the time for filing an
application for writ of error, the petitioner shall file
with the Clerk of the Supreme Court the sum of $50 as
costs.

(f) Direct Appeals to Supreme Court. Upon filing of the
record in a direct appeal from the district court to the
Supreme Court as provided by Rule 140, the appellant
shall deposit the sum of $100 as costs in the Supreme
Court.

(g) Other Proceedings. Upon filing of other motions or
proceedings not specifically enumerated in this rule,
when no record has been filed with the clerk, the party
filing such motion or proceeding shall deposit the sum
of $10 if in the court of appeals, or $75 if in the Supreme
Court as all costs in such proceedings. When a record is
later filed in the same proceeding, only an additional
deposit of $40 shall be required if in the court of appeals
or $50 if in the Supreme Court.

(h) Amounts May Vary. The dollar amounts provided in
this rule may vary from time to time as set by applicable
statute, court order, or rule.

(i) Failure to Make Deposit. If the required deposit for
costs is not tendered, the clerk may decline to file the
record, motion, or petition, or the court may dismiss
the proceeding.

(j) Exempt Party. No deposit shall be required of any party
who, under these rules or any applicable statute, is not
required to give security for costs.

(k) Inability to Pay. If the appellant has filed in the trial
court an affidavit of inability to pay costs and has given
the notice required by Rule 40(a)(3), and any contest of
such affidavit has been overruled, he shall be entitled to
file the record in the court of appeals, and, if the deci-
sion of the court of appeals is adverse to him, an
application for writ of error, without making any
deposit for costs. In all other proceedings in which a
cost deposit is required by this rule, a party unable to
pay such costs may make affidavit of his inability to do
so and deliver it to the clerk of the appellate court upon
filing the petition or motion. If the affidavit is filed in
connection with an application for writ of error, it shall
be delivered to the Clerk of the Court of Appeals to be
forwarded to the Supreme Court with the record for
action by the Supreme Court. Contest of any such
affidavit in the appellate court shall be governed by
Rule 40(a)(3).

Rule 14. Duty of Clerks to Account.
When the Clerk of the Supreme Court receives any money

due a Clerk of the Court of Appeals, or the clerk of any court of
appeals receives any money due the Clerk of the Supreme
Court, or the clerk of another court of appeals, the clerk so
receiving same shall pay such money over to the clerk to whom
it is due. If he refuses to do so upon demand, the clerk to whom
the same is due may file in the Supreme Court a motion against
him, and, upon ten days' notice to him, the Supreme Court may
enter judgment against him and the sureties on his official bond
for such amount.

Rule 15. Recusal or Disqualification of Justices
Of Courts of Appeals, the Supreme Court
And Judges of the Court of Criminal Appeals.

(a) Within thirty days after the filing of a proceeding in a
court of appeals, the Supreme Court, or the Court of
Criminal Appeals, any party may file with the clerk of
the court a motion stating grounds why a justice or
judge before whom the case is pending should not sit in
the case. The court shall allow the filing of a motion
after the expiration of thirty days if the motion is
grounded upon reasons not known within the thirty
day period and upon a showing of good cause.

(b) On the day the motion is filed, copies shall be served on
all other parties or their counsel of record, together
with notice that movant expects the motion to be pre-
sented to the justice or judge ten days after the filing of
such motion unless otherwise ordered by the justice or
judge. Any other party may file with the clerk of the
court an opposing or concurring statement at any time
before the motion is decided.

(c) Prior to any further proceeding in the case, the justice
or judge shall either recuse himself or certify the matter
to the entire court, which will decide the motion by a
majority of the justices or judges of the court sitting en
banc. A justice or judge who is challenged shall not sit
en banc to consider the motion. If a majority of the
justices or judges are challenged, the court shall none-
theless decide the motion as to each justice or judge, one
at a time, by a majority of the justices or judges sitting
en banc except the particular justice or judge being
considered each time shall not sit en banc to consider
the motion as it directly affects that justice or judge.

(d) To the extent that a motion to recuse is granted, the
matter is not reviewable. To the extent that a motion to
recuse is denied, the normal appellate review process
shall apply.

Rule 16. Court of Appeals Unable to Take Immediate Action.
The inability of any court of appeals having jurisdiction of a

cause, matter, or controversy requiring immediate action to
take such immediate action by reason of the illness or absence
or unavailability of at least two of the justices thereof may be
established either by the certificate of the clerk or any justice of
such court of appeals, or by the affidavit of counsel for any
party to such proceeding establishing the facts to the satisfac-
tion of the court of appeals from which immediate action is
sought. In determining the nearest court of appeals within the
meaning section 22.220(b) of the Government Code its straight-
line distance from the courthouse of the county where such
cause, matter, or controversy is or was last pending in the trial
court shall govern. A court of appeals is available to take
immediate action under the provisions of said Article when two
or more justices thereof, not disqualified, are present for duty
or can readily become present for duty within the time when
such action must be taken. If the inability of the nearest court of
appeals to take such immediate action is also established in the
manner hereinabove provided, such action may be taken by the
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court of appeals next nearest to such courthouse.

Rule 17. Issuance of Process by Appellate Court.
(a) Any writ of process issuing from any appellate court

shall bear the test of the chief justice or presiding judge
under the seal of said court and be signed by the clerk,
and, unless otherwise expressly provided by law or by
these rules, shall be directed to the party or court to be
served, may be served by the sheriff or any constable of
any county of the State of Texas within which such
person to be served may be found, and shall be returned
to the court from which it issued according to the
direction of the writ. Whenever such writ or process
shall not be executed, the clerk is authorized to issue
another like process or writ upon the application of the
party who requested the former writ or process. Two or
more writs may be issued simultaneously at the request
of any party.

(b) Any party who has appeared in person or by attorney
in any proceeding in the appellate court, or who has
actual knowledge of the court's opinion, judgment, or
order, shall be bound by such opinion, judgment, or
order to the same extent as if personally served as
provided in subdivision (a).

Rule 18. Duties of Clerk of Appellate Court.
(a) Docketing the Case. The Clerk of the Court of Appeals

shall have the responsibility for docketing the appeal in
accordance with Rule 57. The clerk shall put the docket
number of a case on each separate item (transcript,
statement of facts, brief, motion, pleading, letter, etc.)
that is received in connection with that case, as well as
putting the docket number on the envelope in which the
record is stored.

(b) Preparing the Record. The record of each case shall be
filed in one or more envelopes which in criminal cases
shall conform to the following specifications: extra
heavy weight stock, one-piece construction with flaps,
congress-tie, non-collapsing style construction with
closed corners, width of 141/2 inches, height of 9 inches,
thickness of V2 inch, 1 inch, 11/2 inches, 2 inches, 3
inches, or 4 inches. On the front of the first envelope
containing the record, the clerk shall set forth the infor-
mation required by order of the Court of Criminal
Appeals.

(c) Custody of Papers. The clerk shall be responsible for
every record or other paper in a cause that is missing
from his office, unless he can produce the receipt of an
attorney for the same, or otherwise show, by satisfac-
tory evidence, that some one took it from his custody or
from the courtroom without his consent, or that it had
passed into the hands of one of the justices or judges of
the court, and had not been returned to his custody.

(d) Withdrawing Papers.
(1) Receipt. Neither the record nor any of the papers in

a cause shall be withdrawn from the custody of the
clerk, nor taken from his office or the courtroom,
without a receipt left therefor.

(2) Case Under Submission. While a case is under
submission, either on the merits of the appeal or on
motion, the clerk shall not permit the record or any
papers to be removed from his office, except on the
order of one of the justices or judges of the court.

(3) Case Not Under Submission. When the case is
pending in the appellate court, but is not under
submission, either before submission or after deci-
sion, any party or his attorney may obtain posses-
sion of the record on leaving the receipt required
by subsection (1) but when a decision on the merits

has been issued, only the losing party or his
attorney shall be allowed to take the record out of
the clerk's office until after said party has filed his
motion for a rehearing or until the time for filing
such motion has expired.

(4) Original Exhibits. Original papers and exhibits
sent up by order of the court below for the inspec-
tion of the appellate court, will be retained in the
office, and will not be allowed to go out of the
custody of the clerk, except by order of one of the
justices or judges of the court, which order must be
filed with the papers of the cause. Any party or
attorney withdrawing such papers or exhibits shall
leave a receipt identifying the papers or exhibits
which he had received, and if he fails to return
them, the court may accept the opposing party's
statement concerning their nature and contents.

(5) Return of Papers. The attorney or party withdraw-
ing any record, exhibits, or other papers before
submission shall return them to the clerk promptly
on demand and, in any event, not later than one
day before submission. If withdrawn after submis-
sion, they shall be returned on demand. No
attorney or party shall take or allow to be taken
any transcript, statement of facts, or other papers
out of the reach of the court so that it cannot be
produced in court or in the clerk's office on
demand.

(6) After Decision in the Supreme Court. Attorneys
desiring to withdraw papers from the clerk's office
after the decision of a cause or of an application for
writ of error in the Supreme Court to prepare a
motion for rehearing or for some other purpose
shall first file with the clerk an agreement with
opposing counsel or an order of the court or a
justice thereof. The clerk is not authorized to allow
papers to be taken from his office without such an
agreement or order. Transcripts and other papers
in cases finally disposed of shall not be taken from
the clerk's office.

Rule 19. Motions in the Appellate Courts.
(a) Content of Motions; Response; Reply. Unless another

form is elsewhere prescribed by these rules, an applica-
tion for an order or other relief shall be made by filing a
motion for such order or relief with proof of service on
all other parties. The motion shall contain or be accom-
panied by any matter required by a specific provision of
these rules governing such a motion, shall state with
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particularity the grounds on which it is based, and shall
set forth the order of relief sought. If a motion is sup-
ported by briefs, affidavits or other papers, they shall
be served and filed with the motion. Any party may file
a response to a motion within 10 days after service of the
motion, but the court may shorten or extend the time
for responding to any motion.

(b) Docketing Motions. The clerk shall file each motion
under the docket number assigned to the appeal and
make an appropriate notation on the docket of the
filing of such motion and any response thereto,
together with the name of the attorney filing same, if
not otherwise shown on the docket.

(c) Notice of Motions. The clerk, upon filing and docket-
ing a motion shall, unless waived, give notice to the
opposite party or his attorney of record, by transmit-
ting a brief notice of the nature or purpose of such
motion to said party or his attorneys by letter.

(d) Evidence on Motions. Motions dependent on facts not
apparent in the record and not ex officio known to the
court must be supported by affidavits or other satisfac-
tory evidence.

(e) Determination of Motions. As a general rule, no
motion, other than a motion to extend the time for
filing the record or briefs in a criminal case, shall be
heard or determined until ten days after the notice
provided for in paragraph (c) of this Rule 19 has been
mailed. In cases of emergency, motions may be acted
upon at any time, without awaiting a response. Any
party adversely affected by such action may request
reconsideration, vacation or modification of such
action.

(f) Power of a Single Justice or Judge to Entertain Motions.
In addition to the authority expressly conferred by
these rules or by law, a single justice or judge of an
appellate court may entertain and may grant or deny
any request for relief which under these rules may
properly be sought by motion, except that in a civil case
a single justice may not act upon a motion for leave to
file a petition for a writ of mandamus, prohibition or
injunction or dismiss or otherwise determine an appeal
or motion for rehearing. In addition, an appellate court
may provide by order or rule that any motion or class
of motions must be acted upon by the court.

Rule 20. Amicus Briefs.
The clerk of the appellate court may receive but not file

amicus curiae briefs. An amicus curiae shall comply with the
briefing rules for the parties, and shall show in the brief that
copies have been furnished to all attorneys of record in the case.

Section Three. New Trials, Arrest of Judgment,
And Nunc Pro Tunc Proceedings
In Criminal Cases.

A. New Trials in Criminal Cases.

Rule 30. Definition and Grounds.
(a) Definition. A "new trial" is the rehearing of a criminal

action after a finding or verdict of guilt has been set
aside upon motion of an accused. Except to adduce
facts of a matter not otherwise shown on the record, a
motion for new trial is not a requisite to presenting a
point of error on appeal.

(b) Grounds. A new trial shall be granted an accused for
the following reasons:
(1) Except in a misdemeanor case when maximum

punishment may be by fine only, where the
accused is an individual who has been tried in his
absence, unless otherwise authorized by law, or
has been denied counsel;

(2) Where the court has misdirected the jury as to the
law or has committed some other material error
calculated to injure the rights of the accused;

(3) Where the verdict has been decided by lot or in any
other manner than by a fair expression of opinion
by the jurors;

(4) Where a juror has received a bribe to convict or has
been guilty of any other corrupt conduct;

(5) Where any material witness of the defendant has
by force, threats or fraud been prevented from
attending the court, or where any evidence tending
to establish the innocence of the accused has been
intentionally destroyed or withheld preventing its
production at trial;

(6) Where new evidence favorable to the accused has
been discovered since trial;

(7) Where after retiring to deliberate the jury has
received other evidence; or where a juror has con-
versed with any other person in regard to the case;
or where a juror became so intoxicated as to render
it probable that his verdict was influenced thereby;

(8) Where the court finds the jury has engaged in such
misconduct that the accused has not received a fair
and impartial trial; and

(9) Where the verdict is contrary to the law and evi-
dence.

Rule 31. Motion - Filing, Presenting and Ruling.
(a) Time to File and Amend.

(1) To File. A motion for new trial if filed may be filed
prior to, or shall be filed within 30 days after, date
sentence is imposed or suspended in open court.

(2) To Amend. Before a motion or an amended
motion for new trial is overruled it may be
amended and filed without leave of court within 30
days after date sentence is imposed or suspended in
open court.

(b) State May Controvert.
(1) The State may take issue in writing with the truth

of any reason set forth by accused in his motion.
That the State has controverted a motion for new
trial will not relieve an accused of his responsibility
to present his motion timely to the court.

(c) Time to Present.
(1) In Term of Court. An accused shall present his

motion for new trial to the court within ten days
after filing it, unless in his discretion the trial judge
permits it to be presented and heard within 75 days
from after date sentence is imposed or suspended
in open court.

(2) New Term of Court. A motion for new trial need
not be heard during the term it is filed. Within time
limits prescribed in this rule an accused may file a
motion for new trial, present it and have it heard
and determined during a new term of court or in
vacation.

(d) Hearing. The court is authorized to hear evidence by
affidavit or otherwise and to determine the issues.

(e) Determination.
(1) Time to Rule. The court shall determine a motion

for new trial within 75 days after date sentence is
imposed or suspended in open court.

(2) Ruling. The judge shall not sum up, discuss or
comment on evidence in the case. The judge shall
grant or refuse the motion for new trial.
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(3) Failure to Rule. A motion not timely determined
by written order signed by the judge shall be con-
sidered overruled by operation of law upon expira-
tion of the period of time prescribed in section
(e)(1) of this rule.

Rule 32. Effect of New Trial.
Granting a new trial restores the case to its position before the

former trial including, at the option of either party, arraign-
ment or pretrial proceedings initiated by that party. The prior
conviction shall not be regarded as a presumption of guilt, nor
shall it be alluded to in argument or in presence of jury.

B. Arrest of Judgment in Criminal Cases.

Rule 33. Motion and Grounds.
(a) Definition. A motion in arrest of judgment is an oral or

written suggestion to the trial court by an accused that
judgment was not rendered against him in accordance
with law for reasons stated in the motion.

(b) Grounds. A motion may state a reason that is a ground
provided for an exception to substance of an indictment
or information or that in relation to the indictment or
information a verdict is defective in substance, or any
other reason that renders the judgment invalid.

Rule 34. Motion - Time to Make and to Rule.
(a) Time to Make. A motion in arrest of judgment, if made,

may be made prior to, or shall be made within 30 days
after, date sentence is imposed or suspended in open
court.

(b) Time to Rule. A court must determine a motion in
arrest of judgment by oral order or written order signed
by the judge within 75 days after date sentence is
imposed or suspended in open court. A motion not
timely determined shall be considered overruled by
operation of law upon expiration of that period.

(c) Effect of Overruling. An order overruling a motion in
arrest of judgment shall be considered as an order over-
ruling a motion for new trial for purposes of giving
notice of appeal.

Rule 35. Effect of Arresting Judgment.
(a) Effect. Arresting judgment restores an accused to his

position before indictment or information was pre-
sented.

(b) Further Effect. If the trial court determines from the
evidence adduced at trial that the accused may be con-
victed on a proper indictment or information or, in
relation thereto, on a proper verdict, the judge may
remand the accused to custody or fix bail; otherwise the
accused shall be discharged.

C. Nunc Pro Tunc Proceedings.

Rule 36. Judgment and Sentence.
(a) When done. Unless a new trial has been granted, the

judgment arrested, or an appeal has been taken, failure
of the court to enter judgment and pronounce sentence
may be corrected at any time by entering judgment and
pronouncing sentence.

(b) Credit. The trial court shall give the defendant credit on
the sentence finally pronounced for all time the defen-
dant has spent in confinement from the time judgment
and sentence should have been entered and pro-
nounced, as well as from the time of his arrest and
confinement to the time the judgment and sentence
should have been entered and pronounced.

Section Four. Appeals from Judgments and Orders
Of Trial Courts.

Rule 40. Ordinary Appeal - How Perfected.
(a) Appeals in Civil Cases.

(1) When Security is Required. When security for
costs is required by law, the appeal is perfected
when the bond, cash deposit or affidavit in lieu
thereof has been filed or made, or if affidavit is
contested, when the contest is overruled. The writ
of error is perfected when the petition and bond or
cash deposit is filed or made (when bond is
required), or affidavit in lieu thereof is filed, or, if
contested, when the contest is overruled.

(2) When Security is Not Required. When security for
costs on appeal is not required by law, the
appellant shall in lieu of a bond file a written notice
of appeal with the clerk or judge which shall be
filed within the time otherwise required for filing
the bond. Oral notice or a recital in the judgment
of notice does not comply with this rule. Such
notice shall be sufficient if it states the number and
style of the case, the court in which pending, and
that appellant desires to appeal from the judgment
or some designated portion thereof. Copy of the
notice shall be mailed by counsel for appellant in
the same manner as the mailing of copies of the
appeal bond.

(3) When Party is Unable to Give Security.
(A) When the appellant is unable to pay the cost

of appeal or give security therefor, he shall be
entitled to prosecute an appeal or writ of error
by filing with the clerk, within the period
prescribed by Rule 41, his affidavit stating
that he is unable to pay the costs of appeal or
any part thereof, or to give security therefor.

(B) The appellant or his attorney shall give notice
of the filing of the affidavit to the opposing
party or his attorney and to the court reporter
of the court where the case was tried within
two days after the filing; otherwise, he shall
not be entitled to prosecute the appeal with-
out paying the costs or giving security there-
for.

(C) Any interested officer of the court or party to
the suit, may file a contest to the affidavit
within ten days after notice thereof, where-
upon the court trying the case (if in session) or
(if not in session) the judge of the court or
county judge of the county in which the case is
pending shall set the contest for hearing, and
the clerk shall give the parties notice of such
setting.

(D) The burden of proof at the hearing of the
contest shall rest upon the appellant to sustain
the allegations of the affidavit.

(E) If no contest is filed in the allotted time, the
allegations of the affidavit shall be taken as
true. If a contest is filed, the court shall hear
the same within ten days after its filing unless
the court extends the time for hearing and
determining the contest by a signed written
order made within the ten day period. The
court shall not extend the time for more than
20 additional days after the date of the order
of extension. If no ruling is made on the con-
test within the ten day period or within the
period of time as extended by the court, the
allegations of the affidavit shall be taken as

June1986 Texas Bar Journal 565



true.
(F) If the appellant is able to pay or give security

for a part of the costs of appeal, he shall be
required to make such payment or give such
security (one or both) to the extent of his
ability.

(4) Notice of Limitation of Appeal. No attempt to
limit the scope of an appeal shall be effective as to a
party adverse to the appellant unless the severable
portion of the judgment from which the appeal is
taken is designated in a notice served on the
adverse party within 15 days after judgment is
signed, or if a motion for new trial is filed by any
party, within 75 days after the judgment is signed.

(5) Judgment Not Suspended by Appeal. Except as
provided in Rule 43, the filing of a bond or the
making of a deposit or affidavit does not have the
effect of suspending the judgment. Unless a super-
sedeas bond or deposit is made as provided in Rule
47, execution may issue thereon as if no appeal or
writ of error had been taken.

(b) Appeals in Criminal Cases.
(1) Appeal is perfected in a criminal case by giving

timely notice of appeal; except, it is unnecessary to
give notice of appeal in death penalty cases. Notice
of appeal shall be given in writing filed with the
clerk of the trial court. Such notice shall be suffi-
cient if it shows the desire of the defendant to
appeal from the judgment or other appealable
order; but if the judgment was rendered upon his
plea of guilty or nolo contendere pursuant to Arti-
cle 1.15, Code of Criminal Procedure, and the
punishment assessed does not exceed the punish-
ment recommended by the prosecutor and agreed
to by the defendant and his attorney, in order to
prosecute an appeal for a nonjurisdictional defect
or error that occurred prior to entry of the plea the
notice shall state that the trial court granted per-
mission to appeal or shall specify that those mat-
ters were raised by written motion and ruled on
before trial. The clerk of the trial court shall note
on copies of the notice of appeal the number of the
cause and the day that notice was filed, and shall
immediately send one copy to the clerk of the
appropriate court of appeals and one copy to the
attorney for the State.

(2) Effect of Appeal in Criminal Cases. In the appeal of
a criminal case when the record has been filed in
the appellate court all further proceedings in the
trial court, except as provided by law or by these
rules, shall be suspended and arrested until the
mandate of the appellate court is received by the
trial court.

Rule 41. Ordinary Appeal - When Perfected.
(a) Appeals in Civil Cases.

(1) Time to Perfect Appeal. When security for costs on
appeal is required, the bond or affidavit in lieu
thereof shall be filed with the clerk within 30 days
after the judgment is signed, or, within 90 days
after the judgment is signed if a timely motion for
new trial has been filed by any party. If a deposit of
cash is made in lieu of bond, the same shall be
made within the same period.

(2) Extension of Time. An extension of time may be
granted by the appellate court for late filing of a
cost bond or notice of appeal or making the deposit
required by paragraph (a)(1) or for filing the affi-
davit, if such bond or notice of appeal is filed,

deposit is made, or affidavit is filed not later than
15 days after the last day allowed and, within the
same period, a motion is filed in the appellate court
reasonably explaining the need for such extension.
If a contest to an affidavit in lieu of bond is sus-
tained, the time for filing the bond is extended until
ten days after the contest is sustained unless the
trial court finds and recites that the affidavit is not
filed in good faith.

(b) Appeals in Criminal Cases.
(1) Time to Perfect Appeal. Appeal is perfected when

notice of appeal is filed within 30 days after the day
sentence is imposed or suspended in open court or
the day an appealable order is signed by the trial
judge; except, if a motion for new trial is timely
filed, notice of appeal shall be filed within 90 days
after the day sentence is imposed or suspended in
open court.

(2) Extension of Time. An extension of time for filing
notice of appeal may be granted by the court of
appeals if such notice is filed within 15 days after
the last day allowed and within the same period a
motion is filed in the court of appeals reasonably
explaining the need for such extension.

(c) Prematurely Filed Documents. No appeal bond or affi-
davit in lieu thereof, notice of appeal, or notice of
limitation of appeal shall be held ineffective because
prematurely filed. In civil cases, every such instrument
shall be deemed to have been filed on the date of but
subsequent to the date of signing of the judgment or the
date of the overruling of motion for new trial, if such a
motion is filed. In criminal cases, every such instrument
shall be deemed to have been filed on the date of but
subsequent to the imposition or suspension of sentence
in open court or the signing of appealable order by the
trial judge, provided that no notice of appeal shall be
effective if given before a finding of guilt is made or a
verdict is received.

Rule 42. Accelerated Appeals in Civil Cases.
(a) Mandatory Acceleration.

(1) Appeals from interlocutory orders (when allowed
by law) shall be accelerated. In appeals from inter-
locutory orders, no motion for new trial shall be
filed. The trial judge need not file findings of fact
and conclusions of law, but may file findings and
conclusions within 30 days after the judgment is
signed.

(2) Appeals in quo warranto proceedings shall be
accelerated. In quo warranto, the filing of a
motion for new trial shall not extend the time for
perfecting the appeal or the time for filing
appellant's brief; but the trial court shall have
power to grant such a motion, if timely filed, until
50 days after the judgment or order appealed from
is signed. If not determined by written order within
that period, the motion shall be deemed overruled
by operation of law.

(3) In all accelerated appeals from interlocutory
orders and in quo warranto proceedings, the bond,
or the notice or affidavit in lieu thereof, shall be
filed, or the deposit in lieu of bond shall be made,
within 20 days after the judgment or order is
signed. The record shall be filed in the appellate
court within 30 days after the judgment or order is
signed. The appellant's brief shall be filed within 20
days after the record is filed, and appellee's brief
shall be filed within 20 days after appellant's brief
is filed. Failure to file either the record or
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Real Estate Forms Available from the State Bar
The forms listed on this page are prepared and periodically reviewed by the Legal Forms Committee of the State Bar of Texas;

those listed on the other side of the page are promulgated by the Texas Real Estate Commission. The State Bar sells all these
forms for use by lawyers only. Neither the State Bar nor the Legal Forms Committee makes express or implied warranties in
regard to the use or freedom from error of these forms. Each lawyer must depend on his or her own knowledge of the law and
expertise in the use and modification of the forms.

All forms prepared by the State Bar were revised in late 1985 in conjunction with revision of the Legal Form Manual for Real
Estate Transactions, published in 1986. The Bar no longer sells previous versions of these forms.

2251-453 Warranty Deed - Short Form .20 8.00

242-453 Deepd of Trust ToScr supin.40 16.00

2420-453 Unsecured Note 20 8.00

2259-453 Release of Lien . 8.00

2261-453 Extension of Real Estate Note and Lien .20 8.00

MECHANIC'S
LIEN
CONTRACT
& RELATED
DOCUMENTS

1 1 2414-453 1 Mechanic's Lien Note 1 .20 1 8.00 1

2272-453 Truth-in-Lending Notice of Right of Rescission
(Refinancing) .20 8.00

SECURITY
AGREEMENT
& RELATED
DOCUMENTS

4 22 -4 I Note (Secured by securIty Agreement) .20 I 8.00

Addendum to Security Agreement (instruments)

Page Total

ORDER FORM CONTINUES ON OTHER SIDE OF THIS PAGE

DEED OF
TRUST &
RELATED
DOCUMENTS



Real Estate Forms Available from the State Bar (continued from other side)

No. of Office
conies Use Tit p nf fnrm

Unit Price per Total
Price 50 copies Amount

eeuz-'foi unimproveo Froperty tamest Money Uontract(TREC No. 9-1)

New Home Residential Earnest Money Contract
(FHA Insured Loan

2220-453 Farm and Ranch Earnest Money Contract .+u I D0.UU

Total amount for this column

Total from other side of page

Total amount for legal forms
5.125% sales tax. Please include sales tax or exemption certificate.

(If you are subject to the tax for Austin Mass Transit Authority, add 1% to sales tax.)

Postage & handling for legal forms
TOTAL (please make checks payable to STATE BAR OF TEXAS)

Permanent Bar card number

Name

Firm Name

Address

City/State/Zip

Telephone

Return to: SALES DESK - LEGAL FORMS, State Bar of Texas
Box 12487, Austin, Texas 78711
Phone orders: 512/463-1411 (8:00-5:00, Monday-Friday)
Please allow 2-3 weeks for delivery.

[] Please check if this is a change of address.

Order placed by

ALSO AVAILABLE: The Legal Form Manual for Real Estate Transactions, 1986 Edition
Prepared by experts, tested and improved in decades of service to the Texas legal community, the Legal Form Manual for Real Estate

Transactions holds a unique position with real estate practitioners. In it they find annotated copies of all the real estate forms prepared by the
State Bar, supported by extensive commentary, useful alternative and optional clauses, and statutory references. The manual's reliability and
usefulness account largely for the popularity of the forms, which have documented millions of real estate transactions in Texas.

This outstanding 1986 revision of the classic manual expands the familiar material, adds dozens of miscellaneous forms, clauses and letters,
provides lucid instructions for using the revised forms listed on the other side of this page, and presents the whole intricate system in a highly
accessible, easy-to-use format.

To order the manual, indicate the number of copies below and
send a SEPARATE CHECK for the book or books, plus applicable
sales tax and $5 postage and handling per order.
[6290] - copies of Legal Form Manual at $148.
* D DO NOT enter my subscription to future supplements.

Sales tax is 5.125 % , but for anyone subject to the tax for Austin Mass Transit
Authority, it is 6.125 %. Please make certain that you add the correct sales tax
and $5 postage and handling per order to the amount of your check.

After December 31, 1986, prices and charges are subject to
change without notice.

* Future supplements will be sent to you, at your then-current Bar
card address, with a bill. This bill will include sales tax and a postage
and handling fee. Return privileges apply. You may cancel your
subscription at any time. Please indicate if you do NOT wish to
receive future supplements.

TEXAS
REAL
ESTATE
COMMISSION
FORMS

2211-453 Second or "Back-up" Contract Addendum
(TREC No. 11 -0) .20 8.00

22 14-453 New -ic-mu Insulaitions Addendumi- (TREC No. 14-0) .20 8.00

2215-453 Seller's Residential Lease (TREC No. 15-1) .20 8.00

2217-453 Residential Condominium Earnest Money Contract
(Resale) .40 16.00

2~- 21 ?. ' if -1 3 ,[i ,n i wi 4 criilt 080
2218-453

R )F

$ 2.00

$__

.40 16.00



appellant's brief within the time specified, unless
reasonably explained, shall be ground for dis-
missal or affirmance under Rule 60, but shall not
affect the court's jurisdiction or its authority to
consider material filed late.

(b) Discretionary Acceleration. The court of appeals, on
motion of any party or an order of the court, may
advance any appeal and give it priority over other
cases.

(c) Transcript and Briefs. The court of appeals may hear an
appeal that is accelerated under paragraphs (a) or (b) of
this rule on the original papers sent up from the trial
court or on sworn and uncontroverted copies of such
papers in lieu of a transcript, and may shorten the time
for filing briefs or allow the case to be submitted with-
out briefs.

Rule 43. Orders Pending Interlocutory Appeal in Civil Cases.
(a) Effect of Appeal. No order denying interlocutory relief

shall be suspended or superseded by an appeal there-
from. The pendency of an appeal from an order autho-
rizing a cause to proceed as a class action suspends such
order and also suspends trial on the merits in such cases.
Otherwise, the pendency of an appeal from an order
granting interlocutory relief does not suspend the order
appealed from unless supersedeas is granted in accor-
dance with subdivision (b) or unless the appellant is
entitled to supersede the judgment without security by
giving notice of appeal.

(b) Supersedeas. Except as provided in subdivision (a), the
trial court may permit an interlocutory order to be
suspended pending an appeal therefrom by filing a
supersedeas bond or making a deposit pursuant to Rule
47. Denial of such suspension may be reviewed for
abuse of discretion on motion in the appellate court.

(c) Temporary Orders of Appellate Court. On perfection
of an appeal from an interlocutory order, the appellate
court may issue such temporary orders as it finds neces-
sary to preserve the rights of the parties until disposi-
tion of the appeal and may require such security as it
deems appropriate, but it shall not suspend the trial
court's order if the appellant's rights would be ade-
quately protected by supersedeas.

(d) Further Proceedings in Trial Court. Pending an appeal
from an interlocutory order, the trial court retains juris-
diction of the cause and may issue further orders,
including dissolution of the order appealed from, but
the court shall make no order granting substantially the
same relief as that granted by the order appealed from,
or any order contrary to the temporary orders of the
appellate court, or any order that would interfere with
or impair the effectiveness of any relief sought or
granted on appeal. The trial court may proceed with a
trial on the merits, except as provided in subdivision
(a).

(e) Enforcement of Temporary Orders. Pending an appeal
from an interlocutory order, the order may be enforced
only by the appellate court in which the appeal is
pending, except that the appellate court may refer any
enforcement proceeding to the trial court with instruc-
tions to hear evidence and grant such relief as may be
appropriate. The appellate court may also instruct the
trial court to make findings and report them with his
recommendations to the appellate court.

(f) Review on Further Orders. When an appeal is pending
from an interlocutory order, any further appealable
interlocutory order of the trial court concerning the
same subject-matter and any interlocutory order that
would interfere with or impair the effectiveness of the

relief sought or granted on appeal may be brought
before the appellate court for review on motion, either
on the original record or with a supplement thereto.

(g) Mandate. The order of the appellate court on appeal
from an interlocutory order takes effect when the man-
date is issued. The court may issue the mandate imme-
diately on announcing its decision if the circumstances
require, or it may delay the mandate until final disposi-
tion of the appeal. All further proceedings in the trial
court shall conform to the mandate. If the appellate
court modifies its decision after issuing a mandate, a
new mandate shall be issued accordingly.

(h) Rehearing. The appellate court may either deny the
right to file a motion for rehearing or shorten the time
for filing, and in that event a motion for rehearing shall
not be a prerequisite to any review available in the
Supreme Court.

Rule 44. Appeals in Habeas Corpus and Bail; Criminal Cases.
(a) The Record. In habeas corpus or bail proceedings when

written notice of appeal from a judgment or an order is
filed, the transcript and, if requested by the applicant, a
statement of facts, shall be prepared and certified by the
clerk of the trial court and, within 15 days after the
notice of appeal is filed, sent to the appellate court for
review. The appellate court may shorten ,or extend the
time for filing the record if there is a reasonable expla-
nation for the need for such action. When the record is
received by the appellate court, the court shall set the
time for the filing of briefs, if briefs are desired, and
shall set the appeal for submission.

(b) Hearing. Such cases, taken to the court of appeals by
appeal, shall be heard at the earliest practicable time.
The appellant need not be personally present, and such
appeal shall be heard and determined upon the law and
the facts arising upon record. No incidental question
which may have arisen on the hearing of the application
before the court below shall be reviewed. The only
design of the appeal is to do substantial justice to the
party appealing.

(c) Orders on Appeal. In such cases, the appellate court
shall render such judgment and make such orders as the
law and the nature of the case may require, and may
make such orders relative to the costs in the case as may
seem right, allowing costs and fixing the amount, or
allowing no cost at all.

(d) Stay of Mandate. Notwithstanding Rule 86 and other
provisions of these rules, when an appellate court
affirms the judgment of the court below in an extradi-
tion matter, thereby sanctioning extradition of
appellant, or reverses the judgment of the court below
in a bail matter, including bail pending appeal pursuant
to Article 44.04(g), CCP, thereby granting or reducing
the amount of bail, within 15 days after the appellate
court has rendered judgment a party who in good faith
intends to seek discretionary review shall file with the
clerk of the appellate court a motion for stay of man-
date, appending thereto his petition for discretionary
review showing reasons for review of the judgment of
the appellate court by the Court of Criminal Appeals.
The clerk shall promptly submit the motion with
appendix to the appellate court or one or more judges as
the court deems appropriate for immediate considera-
tion and determination. If the motion for stay is
granted, the clerk shall file the petition for discretionary
review and process the cause in accordance with Rule
202(f). If the motion is denied, the clerk shall issue a
mandate in accordance with the judgment of the appel-
late court, and the losing party may present the motion
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with appendix to the Clerk of the Court of Criminal
Appeals who will promptly submit them to the Court
or one or more judges as the Court deems appropriate
for immediate consideration and determination. The
Court of Criminal Appeals may deny the motion or
stay or recall the mandate. If mandate is stayed or
recalled, the clerk of the appellate court shall file the
petition for discretionary review and process the cause
in accordance with Rule 202(f).

(e) Judgment Conclusive. The judgment of the court of
appeals in appeals in such cases shall be final and con-
clusive if discretionary review is not granted by the
Court of Criminal Appeals. If discretionary review is
granted, the judgment of the Court of Criminal Appeals
shall be final and conclusive. In either case, no further
application in the same case can be made for the writ,
except in cases specially provided for by law.

(f) Appellant Detained by Other Than Officer. If the
appellant in such a case is detained by any person other
than an officer, the sheriff receiving the mandate of the
appellate court shall immediately cause the person so
held to be discharged; and the mandate shall be suffi-
cient authority therefor.

(g) Judgment to be Certified. In such cases, the judgment of
the appellate court shall be certified by the clerk thereof
to the officer holding the defendant in custody or, when
he is held by any person other than an officer, to the
sheriff of the proper county.

Rule 45. Appeal by Writ of Error in Civil Cases
To Court of Appeals.

A party may appeal a final judgment to the court of
appeals by petition for writ of error by complying
with the requirements set forth below:

(a) Filing Petition. The party desiring to sue out a writ of
error shall file with the clerk of the court in which the
judgment was rendered a written petition signed by him
or by his attorney, and addressed to the clerk.

(b) No Participating Party at Trial. No party who partici-
pates either in person or by his attorney in the actual
trial of the case in the trial court shall be entitled to
review by the court of appeals through means of writ of
error.

(c) Requisites of Petition. The petition shall state the names
and residences of the parties adversely interested, shall
describe the judgment with sufficient certainty to iden-
tify it and shall state that the appellant desires to
remove the same to the court of appeals for revision and
correction.

(d) Time for Filing. The writ of error, in cases where the
same is allowed, may be sued out at any time within six
months after the final judgment is signed.

(e) Cost Bond or Substitute. At the time of filing the peti-
tion, or within six months provided by paragraph d, the
appellant shall file with the clerk an appeal bond, cash
deposit in lieu of bond, affidavit of inability to pay
costs, or a notice of appeal if no bond is required, as
provided by these rules for appeals.

(f) Notice. When the petition for writ of error and cost
bond, or the clerk's certificate showing cash deposit in
lieu of bond, or affidavit of inability to pay costs, or the
notice of appeal, if permitted, is filed, the clerk shall
notify the parties by mailing a copy of the petition and
bond, or the substitute for the bond to all parties to the
judgment other than the party or parties filing the
petition for writ of error. The failure of the clerk to
notify the parties shall not affect the validity of the
appeal.

(g) Recipients and Sufficiency of Notice. The notification

of a party shall be given by mailing copies of the instru-
ments to the attorney of record or, if the party is not
represented by an attorney, then to the party at his last
known address. Such notification is sufficient notwith-
standing the death of the party or his attorney prior to
the giving of the notification. The clerk shall note on the
file docket the names of the parties to whom he mails
the copies, with the date of mailing.

(h) Perfection. The writ of error is perfected when the
petition and bond or cash deposit in lieu of bond is filed
or made (when security is required), or affidavit of
inability to pay is filed or a contest is overruled, or a
notice of appeal, if permitted, is filed.

Rule 46. Bond for Costs on Appeal in Civil Cases.
(a) Cost Bond. Unless excused by law, the appellant shall

execute a bond payable to the appellee in the sum of
$1,000 unless the court fixes a different amount upon its
own motion or motion of either party or any interested
officer of the court. If the bond is filed in the amount of
$1,000, no approval by the court is necessary. The bond
on appeal shall have sufficient surety and shall be con-
ditioned that appellant shall prosecute his appeal or
writ of error with effect and shall pay all costs which
have accrued in the trial court and the cost of the
statement of facts and transcript. Each surety shall give
his post office address. Appellant may make the bond
payable to the clerk instead of the appellee, and same
shall inure to the use and benefit of the appellee and the
officers of the court, and shall have the same force and
effect as if it were payable to the appellee.

(b) Deposit. In lieu of a bond, appellant may make a
deposit with the clerk pursuant to Rule 48 in the amount
of $1,000, and in that event the clerk shall file among
the papers his certificate showing that the deposit has
been made and copy same in the transcript, and this
shall have the force and effect of an appeal bond.

(c) Increase or Decrease in Amount. Upon the court's own
motion or motion of any party or any interested officer
of the court, the court may increase or decrease the
amount of the bond or deposit required. The trial
court's power to increase or decrease the amount shall
continue for 30 days after the bond or certificate is filed,
but no order increasing the amount shall affect perfect-
ing of the appeal or the jurisdiction of the appellate
court. If a motion to increase the amount is granted, the
clerk and official reporter shall have no duty to prepare
the record until the appellant complies with the order. If
the appellant fails to comply with such order, the
appeal shall be subject to dismissal or affirmance under
Rule 60. No motion to increase or decrease the amount
shall be filed in the appellate court until 30 days after
the bond or certificate is filed. In determining the ques-
tion of whether an appellant's bond or deposit should
be increased to more than the minimum amount of
$1,000, the court shall credit the appellant with such
sums as have been paid by appellant on the costs to the
clerk of the trial court or to the court reporter.

(d) Notice of Filing. Notification of the filing of the bond or
certificate of deposit shall promptly be given by counsel
for appellant by mailing a copy thereof to counsel of
record or each party other than the appellant or, if a
party is not represented by counsel, to the party at his
last known address. Counsel shall note on each copy
served the date on which the appeal bond or certificate
was filed. Failure to serve a copy shall be ground for
dismissal of the appeal or other appropriate action if
appellee is prejudiced by such failure.

(e) Payment of Court Reporters. Even if a bond is filed or
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deposit in lieu of bond is made, appellant shall either
pay or make arrangements to pay the court reporter
upon completion and delivery of the statement of facts.

(f) Amendment: New Appeal Bond or Deposit. On motion
to dismiss an appeal or writ of error for a defect of
substance or form in any bond or deposit given as
security for costs, the appellate court may allow the
filing of a new bond or the making of a new deposit in
the trial court on such terms as the appellate court may
prescribe. A certified copy of the new bond or certifi-
cate of deposit shall be filed in the appellate court.

Rule 47. Supersedeas Bond or Deposit in Civil Cases.
(a) May Suspend Execution. Unless otherwise provided by

law or these rules, an appellant may suspend the execu-
tion of the judgment by filing a good and sufficient
bond to be approved by the clerk, or making the
deposit provided by Rule 48, payable to the appellee in
the amount provided below, conditioned that the
appellant shall prosecute his appeal or writ of error
with effect and, in case the judgment of the Supreme
Court or court of appeals shall be against him, he shall
perform its judgment, sentence or decree and pay all
such damages and costs as said court may award
against him. If the bond or deposit is sufficient to secure
the costs and is filed or made within the time prescribed
by Rule 40, it constitutes sufficient compliance with
Rule 46.

(b) Money Judgment. When the judgment awards recovery
of a sum of money, the amount of the bond or deposit
shall be at least the amount of the judgment, interest,
and costs.

(c) Land or Property. When the judgment is for the recov-
ery of land or other property, the bond or deposit shall
be further conditioned that the appellant shall, in case
the judgment is affirmed, pay to the appellee the value
of the rent or hire of such property during the appeal,
and the bond or deposit shall be in the amount esti-
mated or fixed by the trial court.

(d) Foreclosure on Real Estate. When the judgment is for
the recovery of or foreclosure upon real estate, the
appellant may supersede the judgment insofar as it
decrees the recovery of or foreclosure against said spe-
cific real estate by filing a supersedeas bond or making a
deposit in the amount to be fixed by the court below,
not less than the rents and hire of said real estate; but if
the amount of said supersedeas bond or deposit is less
than the amount of the money judgment, with interests
and costs, then the appellee shall be allowed to have his
execution against any other property of appellant.

(e) Foreclosure on Personal Property. When the judgment
is for the recovery of or foreclosure upon specific per-
sonal property, the appellant may supersede the judg-
ment insofar as it decrees the recovery of or foreclosure
against said specific personal property or by filing a
supersedeas bond or making a deposit in an amount to
be fixed by the court below, not less than the value of
said property on the date of rendition of judgment, but
if the amount of the supersedeas bond or deposit is less
than the amount of the money judgment with interest
and costs, then the appellee shall be allowed to have his
execution against any other property of appellant.

(f) Other Judgment. When the judgment is for other than
money or property or foreclosure, the bond or deposit
shall be in such amount to be fixed by the said court
below as will secure the plaintiff in judgment in any loss
or damage occasioned by the delay on appeal, but the
court may decline to permit the judgment to be sus-
pended on filing by the plaintiff of a bond or deposit to

be fixed by the court in such an amount as will secure
the defendant in any loss or damage occasioned by any
relief granted if it is determined on final disposition that
such relief was improper.

(g) Child Custody. When the judgment is one involving the
care or custody of a child, the appeal, with or without a
supersedeas bond or deposit shall not have the effect of
suspending the judgment as to the care or custody of the
child, unless it shall be so ordered by the court render-
ing the judgment. However, the appellate court, upon a
proper showing, may permit the judgment to be super-
seded in that respect also.

(h) For State or Subdivision. When the judgment is in favor
of the State, a municipality, a State agency, or a sub-
division of the State in its governmental capacity, and is
such that the judgment holder has no pecuniary interest
in it and no monetary damages can be shown, the bond
or deposit shall be allowed and its amount fixed within
the discretion of the trial court, and the liability of the
appellant shall be for the face amount if the appeal is
not prosecuted with effect. The discretion of the trial
court in fixing the amount shall be subject to review.
Provided, that under equitable circumstances and for
good cause shown by affidavit or otherwise, the court
rendering judgment on the bond or deposit may allow
recovery for less than its full face amount.

(i) Certificate of Deposit. If the appellant makes a deposit
in lieu of a bond, the clerk's certificate that the deposit
has been made shall be sufficient evidence thereof.

(j) Effect of Bond or Deposit. Upon the filing and approval
of a proper supersedeas bond or the making of a deposit
in compliance with these rules, execution of the judg-
ment or so much thereof as has been superseded, shall

"HEM
DOWN

ORYOU N
DON'T PAY
Witnesses, defendants, beneficiaries, debtors,

insureds, policy holders, when they've moved
and left no forwarding address, we track them

down, on a world-wide scale and we find them.
MISSING HEIRS ARE OUR SPECIALTY

Our basic charge for a trace is $150.00 when
the last known address is three years old or less.
Traces from older addresses are slightly more.

If we don't find your person, you don't pay.

Call now for more information, or to
start a trace today. We go to work

as soon as we put down the phone.

1-800-663-6144 Toll Free
9:00a.m.-7:30p.m. EST
6:00a.m.- 4:30p.m.

PST T"
Established

in 1967
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be suspended, and if execution has been issued, the
clerk shall forthwith issue a writ of supersedeas.

Rule 48. Deposit in Lieu of Bond.
Wherever these rules provide for the filing of a surety bond,

the party may in lieu of filing the bond deposit cash or a
negotiable obligation of the government of the United States of
America or any agency thereof, or with leave of court, deposit a
negotiable obligation of any bank or savings and loan associa-
tion chartered by the government of the United States of Amer-
ica or any state thereof, that is insured by the government of the
United States of America or any agency thereof, in the amount
fixed for the surety bond, conditioned in the same manner as
would be a surety bond for the protection of other parties. Any
interest thereon shall constitute a part of the deposit.

Rule 49. Appellate Review of Bonds in Civil Cases.
(a) Sufficiency. The sufficiency of a cost or supersedeas

bond or deposit or of any other bond or deposit under
Rule 47 shall be reviewable by the appellate court for
insufficiency of the amount or of the sureties or of the
securities deposited, whether arising from initial insuf-
ficiency or from any subsequent condition which may
arise affecting the sufficiency of the bond or deposit.
The court in which the appeal is pending shall, upon
motion showing such insufficiency, require an addi-
tional bond or deposit to be filed in and approved by
the clerk of the trial court, and a certified copy to be
filed in the appellate court.

(b) Excessiveness. In like manner, the appellate court may
review for excessiveness the amount of the bond or
deposit fixed by the trial court and may reduce the
amount if found to be excessive.

(c) Insufficiency of Supersedeas Bond or Deposit. If the
appellate court requires additional bond or other
security for supersedeas, execution of the judgment
shall be suspended for 20 days after the order is served.
If the appellant fails to comply with the order within
that period, the clerk shall notify the trial court that
execution may be issued on the judgment, but the
appeal shall not be dismissed unless the clerk finds that
the bond or deposit is insufficient to secure the costs.
The additional security shall not release the liability of
the surety on the original bond.

If the clerk finds that the original supersedeas bond or
deposit is insufficient to secure the costs, he shall notify
appellant of such insufficiency. If appellant fails, within
20 days after such notice, to file a new bond or make a
new deposit in the trial court sufficient to secure pay-
ment of the costs and to file a certified copy of the bond
or certificate of deposit in the appellate court, the
appeal or writ of error shall be dismissed. The addi-
tional security shall not release the liability of the surety
on the original supersedeas bond.

Rule 50. Record on Appeal.
(a) Contents. The record on appeal shall consist of a tran-

script and, where necessary to the appeal, a statement
of facts.

(b) Stipulation as to Record. The parties by written stipula-
tion filed with the clerk of the trial court may designate
the parts of the record, proceedings and evidence to be
included in the record on appeal.

(c) Agreed Statement. The parties may agree upon a brief
statement of the case and of the facts proven as will
enable the appellate court to determine whether there is
error in the judgment. Such statement shall be copied
into the transcript in lieu of the proceedings themselves.

(d) Burden on Appellant. The burden is on the appellant,

or other party seeking review, to see that a sufficient
record is presented to show error requiring reversal.

(e) Lost or Destroyed Record. When the record or any
portion thereof is lost or destroyed it may be sub-
stituted in the trial court and when so substituted the
record may be prepared and transmitted to the appel-
late court as in other cases. If the appellant has made a
timely request for a statement of facts, but the court
reporter's notes and records have been lost or destroyed
without appellant's fault, the appellant is entitled to a
new trial unless the parties agree on a statement of facts.

(f) Violation of Rules: Costs. An appellate court may
impose or withhold costs as the circumstances of the
case may require for any infraction of the rules with
respect to the preparation of the record on appeal.

Rule 51. The Transcript on Appeal.
(a) Contents. Unless otherwise designated by the parties in

accordance with Rule 50, the transcript on appeal shall
include copies of the following: in civil cases, the live
pleadings upon which the trial was held; in criminal
cases, copies of the indictment or information, any
special pleas and motions of the defendant which were
presented to the court and overruled, and any written
waivers; the court's docket sheet; the charge of the
court and the verdict of the jury, or the court's findings
of fact and conclusions of law; the court's judgment or
other order appealed from; any motions for new trial
and the order of the court thereon; any notice of appeal;
any appeal bond, affidavit in lieu of bond or clerk's
certificate of a deposit in lieu of bond; any notice of
limitation of appeal in civil cases made pursuant to Rule
40; any formal bills of exception provided for in Rule
52; in civil cases, a certified bill of costs, including the
cost of the transcript and the statement of facts (if any),
showing any credits for payments made; and, subject to
the provisions of paragraph (b) of this rule, any filed
paper any party may designate as material.

(b) Written Designation. At or before the time prescribed
for perfecting the appeal, any party may file with the
clerk a written designation specifying matter for inclu-
sion in the transcript; the designation must be specific
and the clerk shall disregard any general designation
such as one for "all papers filed in the cause." The
failure of the clerk to include designated matter will not
be grounds for complaint on appeal if the designation
specifying such matter is not timely filed. The party
making the designation shall serve a copy of the desig-
nation on all other parties.

(c) Duty of Clerk. Upon perfection of the appeal, the clerk
of the trial court shall prepare under his hand and seal
of the court and immediately transmit the transcript to
the appellate court designated by the appellant. The
pages of the transcript shall be numbered consecutively
and there shall be an index prepared by the clerk show-
ing the location of each document in the transcript. The
transcript shall be prepared in the form directed by the
Supreme Court and the Court of Criminal Appeals
which will make an order or orders in such respect for
the guidance of trial clerks. In criminal cases, the tran-
script shall be made in duplicate and one copy shall be
retained by the clerk for use by the parties with permis-
sion of the court.

(d) Original Exhibits. When the trial court is of the opinion
that original papers or exhibits should be inspected by
the appellate court or sent to the appellate court in lieu
of copies, it may make such order therefor and for the
safekeeping, transportation, and return thereof as it
deems proper. The order shall contain a list of such
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original exhibits in numerical order, with a brief identi-
fying description of each, and, so far as practicable, all
such exhibits shall be arranged in the order listed and
firmly bound together. The appellate court on its own
initiative may direct the clerk of the court below to send
to it any original paper or exhibit for its inspection.

Rule 52. Preservation of Appellate Complaints.
(a) General Rule. In order to preserve a complaint for

appellate review, a party must have presented to the
trial court a timely request, objection or motion, stating
the specific grounds for the ruling he desired the court
to make if the specific grounds were not apparent from
the context. It is also necessary for the complaining
party to obtain a ruling upon the party's request, objec-
tion or motion. If the trial judge refuses to rule, an
objection to the court's refusal to rule is sufficient to
preserve the complaint. It is not necessary to formally
except to rulings or orders of the trial court.

(b) Informal Bills of Exception and Offers of Proof. When
the court excludes evidence and no party requests an
offer of proof, no offer is necessary to preserve error if
the substance of the evidence is apparent from the
context within which questions were asked. Otherwise,
when the court excludes evidence, the party offering
same shall as soon as practicable, but before the court's
charge is read to the jury, be allowed to make, in the
absence of the jury, an offer of proof in the form of a
concise statement. The court may, or at the request of a
party shall, direct the making of the offer in question
and answer form. A transcription of the reporter's
notes showing the offer, whether by concise statement
or question and answer, showing the objections made,
and showing the ruling thereon, when included in the
record certified by the reporter, shall establish the
nature of the evidence, the objections and the ruling.
The court may add any other or further statement
which shows the character of the evidence, the form in
which it was offered, the objection made and the ruling.
No further offer need be made. No formal bills of
exception shall be needed to authorize appellate review
of the question whether the court erred in excluding the
evidence. When the court hears objections to offered
evidence out of the presence of the jury and rules that
such evidence be admitted, such objections shall be
deemed to apply to such evidence when it is admitted
before the jury without the necessity of repeating those
objections.

(c) Formal Bills of Exception. The preparation and filing of
formal bills of exception shall be governed by the fol-
lowing rules:
(1) No particular form of words shall be required in a

bill of exception, but the objection to the ruling or
action of the court shall be stated with such cir-
cumstances, or so much of the evidence as may be
necessary to explain, and no more, and the whole
as briefly as possible.

(2) When the statement of facts contains all the evi-
dence requisite to explain the bill of exception,
evidence need not be set out in the bill; but it shall
be sufficient to refer to the same as it appears in the
statement of facts.

(3) The ruling of the court in giving or qualifying
instructions to the jury shall be regarded as
approved unless a proper objection is made.

(4) Formal bills of exception shall be presented to the
judge for his allowance and signature.

(5) The judgment shall submit such bill to the adverse
party or his counsel, if in attendance on the court,

and if found to be correct, the judge shall sign it
without delay and file it with the clerk.

(6) If the judge finds such bill incorrect, he shall sug-
gest to the party or his counsel such corrections as
he deems necessary therein, and if they are agreed
to he shall make such corrections, sign the bill and
file it with the clerk.

(7) Should the party not agree to such corrections, the
judge shall return the bill to him with his refusal
endorsed thereon, and shall prepare, sign and file
with the clerk such bill of exception as will, in his
opinion, present the ruling of the court as it actu-
ally occurred.

(8) Should the party be dissatisfied with said bill filed
by the judge, he may, upon procurring the sig-
natures of three respectable bystanders, citizens of
this State, attesting to the correctness of the bill as
presented by him, have the same filed as part of the
record of the cause; and the truth of the matter in
reference thereto may be controverted and main-
tained by affidavits, not exceeding five in number
on each side, to be filed with the papers of the
cause, within ten days after the filing of said bill
and to be considered as a part of the record relating
thereto. On appeal the truth of such bill of excep-
tions shall be determined from such affidavits.

(9) In the event a formal bill of exceptions is filed and
there is a conflict between its provisions and the
provisions of the statement of facts, the bill of
exceptions shall control.

(10) Anything occurring in open court or in chambers
that is reported and so certified by the court
reporter may be included in the statement of facts
rather than in a formal bill of exception; provided
that in a civil case the party requesting that all or a
part of the jury arguments on the voir dire exam-
ination of the jury panel be included in the state-
ment of facts shall pay the cost thereof, which cost
shall be separately listed in the certificate of costs
prepared by the clerk of the trial court, and the
same may be taxed in whole or in part by the
appellate court against any party to the appeal.

(11) Formal bills of exception shall be filed in the trial
court within 60 days after the judgment is signed in
a civil case or within 60 days after the sentence is
pronounced or suspended in open court in a crimi-
nal case, or if a timely motion for new trial has
been filed formal bills of exception shall be filed
within 90 days after the judgment is signed in a
civil case or within 90 days after sentence is pro-
nounced or suspended in open court in a criminal
case. When formal bills of exception are filed they
may be included in the transcript or in a supple-
mental transcript.

(d) Necessity for Motion for New Trial in Civil Cases. A
point in a motion for new trial is a prerequisite to
appellate complaint in those instances provided in par-
agraph (b) of Rule 324 of the Texas Rules of Civil
Procedure.

Rule 53. The Statement of Facts on Appeal.
(a) Appellant's Request. In order to present a statement of

facts on appeal, the appellant, at or before the time
prescribed for perfecting the appeal, shall make a writ-
ten request to the official reporter designating the por-
tion of the evidence and other proceedings to be
included therein. A copy of such request shall be filed
with the clerk of the trial court and another copy served
on the appellee.
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(b) Other Requests. Within ten days after service of a copy
of appellant's request, any party may in the same man-
ner request additional portions of the evidence and
other proceedings to be included.

(c) Abbreviation of Statement. All matters not essential to
the decision of the questions presented on appeal shall
be omitted. Formal parts of all exhibits and more than
one copy of any document appearing in the statement
of facts shall be excluded. All documents shall be
abridged by omitting all irrelevant and formal portions
thereof.

(d) Partial Statement. If appellant requests or prepares a
partial statement of facts, he shall include in his request
or proposal a statement of the points to be relied on and
shall thereafter be limited to such points. If such state-
ment is filed, there shall be a presumption on appeal
that nothing omitted from the record is relevant to any
of the points specified or to the disposition of the
appeal. Any other party may designate additional por-
tions of the evidence to be included in the statement of
facts.

(e) Unnecessary Portions. In civil cases if either party
requires more of the testimony or other proceedings
than is necessary, he shall be required by the appellate
court to pay the costs thereof, regardless of the outcome
of the appeal.

(f) Certification by Court Reporter. The statement of facts
shall be in sufficient form to be filed in the appellate
court when it is certified by the official court reporter.

(g) Reporter's Fees. The official court reporter shall include
in his certification the amount of his charges for prepa-
ration of the statement of facts. The Supreme Court and
the Court of Criminal Appeals may from time to time
make an order providing the fees which court reporters
may charge.

(h) Form. The Supreme Court and the Court of Criminal
Appeals will make an order or orders directing the form
of the statement of facts and the court reporter will
prepare the same in conformity therewith.

(i) Narrative Statement. A statement of facts prepared by
the official reporter shall be in question and answer
form. In lieu of requesting such a statement of facts, a
party may prepare and file with the clerk of the trial
court a condensed statement in narrative form of all or
part of the testimony and deliver a true copy to the
opposing party or his counsel, and such opposing
party, if dissatisfied with the narrative statement, may
within ten days after such delivery, require the testi-
mony in question and answer form to be substituted for
all or part thereof.

(j) Free Statement of Facts.
(1) Civil Cases. In any case where the appellant has

filed the affidavit required by Rule 40 to appeal his
case without bond, and no contest is filed, or any
contest is overruled, the court or judge upon
application of appellant shall order the official
reporter to prepare a statement of facts, and to
deliver it to appellant, but the court reporter shall
receive no pay for same.

(2) Criminal Cases. Within the time prescribed for
perfecting the appeal an appellant unable to pay
for the statement of facts may, by motion and
affidavit, move the trial court to have the state-
ment of facts furnished without charge. After hear-
ing the motion, if the court finds the appellant is
unable to pay for or give security for the statement
of facts, the court shall order the reporter to fur-
nish the statement of facts, and when the court
certifies that the statement of facts has been fur-

nished to the appellant, the court reporter shall be
paid from the general funds of the county, by the
county in which the offense was committed the
sum set by the trial judge.

(k) Duty of Appellant to File. It is the appellant's duty to
cause the statement of facts to be filed with the Clerk of
the Court of Appeals.

(1) Duplicate Statement in Criminal Cases. In criminal
cases, if any party desires a statement of facts included
in the record, a duplicate of the statement of facts shall
be prepared by the court reporter and filed with the
clerk of the court.

(m) When No Statement of Facts Filed in Appeals of Crimi-
nal Cases. If the clerk of the appellate court does not
receive a statement of facts when due, he shall notify
the trial judge and the appellant's attorney, if the
appellant's attorney can be determined from the tran-
script, that a statement of facts has not been filed and
that in the absence of a statement of facts the appeal will
be submitted on the transcript alone. If no statement of
facts has been filed, the appellate court may order the
trial court to hold a hearing to determine whether the
appellant has been deprived of a statement of facts
because of ineffective counsel or for any other reason,
to make findings of fact and conclusions of law, to
appoint counsel if necessary, and to transmit to the
appellate court the record of the hearing. The appellate
court may order a late filing of statement of facts.

Rule 54. Time to File Record.
(a) In Civil Cases - Ordinary Timetable. The transcript

and statement of facts, if any, shall be filed in the
appellate court within 60 days after the judgment is
signed, or, if a timely motion for new trial or to modify
the judgment has been filed by any party, within 100
days after the judgment is signed. If a writ of error has
been perfected to the court of appeals the record shall be
filed within 60 days after perfection of the writ of error.
Failure to file either the transcript or the statement of
facts within such time shall not affect the jurisdiction of
the court, but shall be ground for dismissing the appeal,
affirming the judgment appealed from, disregarding
materials filed, or applying presumptions against the
appellant, either on appeal or on the court's own
motion, as the court shall determine. The court shall
have no authority to consider a late filed transcript or
statement of facts, except as permitted by this rule.

(b) In Criminal Cases - Ordinary Timetable. The tran-
script and statement of facts shall be filed in the appel-
late court within 60 days after the day sentence is
imposed or suspended in open court or the order
appealed from has been signed, if a motion for new trial
is not filed. If a timely motion for new trial is filed, the
transcript and statement of facts shall be filed within 100
days after the day sentence is imposed or suspended in
open court or the order appealed from has been signed.

(c) Extension of Time. An extension of time may be
granted for late filing in a court of appeals of a tran-
script or statement of facts, if a motion reasonably
explaining the need therefor is filed by appellant with
the court of appeals not later than 15 days after the last
date for filing the record. Such motion shall also rea-
sonably explain any delay in the request required by
Rule 53a.

Rule 55. Amendment of the Record.
(a) Inaccuracies on the Statement of Facts. Any inac-

curacies may be corrected by agreement of the parties;
should any dispute arise, after filing in the appellate
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court as to whether the statement of facts accurately
discloses what occurred in the trial court, the appellate
court shall submit the matter to the trial court, which
shall, after notice to the parties and hearing, settle the
dispute and make the statement of facts conform to
what occurred in the trial court.

(b) Before Submission. If anything material to either party
is omitted from the transcript or statement of facts,
before submission the parties by stipulation, or the trial
court, upon notice and hearing, either before or after
the record has been transmitted to the appellate court,
or the appellate court, on a proper suggestion or on its
own initiative, may direct a supplemental record to be
certified and transmitted by the clerk of the trial court
or the official court reporter supplying such omitted
matter. The appellate court shall permit it to be filed
unless the supplementation will unreasonably delay
disposition of the appeal.

(c) Defects Appearing At or After Submission. Should it be
apparent during the submission or afterwards that the
case has not been properly prepared as shown in the
transcript, or properly presented in the brief or briefs,
or that the law and authorities have not been properly
cited, which will enable the court to decide the case, it
may decline to receive the submission; or, if received,
may set it aside and make such orders as may be neces-
sary to secure a more satisfactory submission of the
case; or should it appear to the court, after the submis-
sion of the cause, that the statement of facts has been
prepared in violation of the rules, the court may require
the appellant to furnish a proper statement of facts, and
upon his failure to do so may disregard it.

Rule 56. Receipt of the Record by Court of Appeals.
(a) Duty of Clerk on Receiving Transcript. The clerks of

the courts of appeals shall receive the transcripts deliv-
ered and sent to them, and receipt for same if required;
but they shall not be required to take a transcript out of
the post office or any express office, unless the postage
or charges thereon be fully paid. Upon receipt of the
transcript, it shall be the duty of the clerk to examine it
in order to ascertain whether or not, in case of an
appeal, a proper appeal bond, notice of appeal or affi-
davit in lieu thereof (when bond is required) have been
given; and in case of a writ of error, whether or not the
petition and bond or affidavit in lieu thereof (when
bond is required) appear to have been filed. If it seems
to him that the appeal or writ of error has not been duly
perfected, he shall note on the transcript the day of its
reception and refer the matter to the court. If upon such
reference the court shall be of the opinion that the
transcript shows that the appeal or writ of error has
been duly perfected, they shall order the transcript to be
filed as of the date of its reception. If not, they shall
cause notice of the defect to issue to the attorneys of
record of the appellant, to the end that they may take
steps to amend the record, if it can be done; for which a
reasonable time shall be allowed. If the transcript does
not show the jurisdiction of the court, and if after notice
it be not amended, the appeal shall be dismissed.

If a transcript, properly endorsed (when endorse-
ment is required), is received by the clerk within the
time allowed by these rules, he shall endorse his filing
thereon, showing the date of its reception, and shall
notify both appellant and the adverse party of the
receipt of the transcript. If it is not properly endorsed,
or an original transcript is received after the time
allowed, the clerk shall, without filing it, make a mem-
orandum upon it of the date of its reception and keep in

in his office subject to the direction of the person who
applied for it or to the disposition of the court, and shall
notify the person who applied for a transcript why it
has not been filed. The transcript shall not be filed until
a proper showing has been made to the court for its not
being properly endorsed or received in proper time, and
upon this being done, the court may order it filed, if the
rules have been complied with, upon such terms as may
be deemed proper, having respect to the rights of the
opposite party.

(b) Duty of Clerk on Receiving Statement of Facts. Upon
receipt of a statement of facts, the clerk shall ascertain if
it is presented within the time allowed and also if it has
been properly authenticated in accordance with these
rules. If the clerk finds that the statement of facts is
presented in time and has been certified by the official
court reporter, the clerk shall file it forthwith; other-
wise, the clerk shall endorse thereon the time of the
receipt of such statement of facts, hold the same subject
to the order of the court of appeals, and notify the party
(or his attorney) tendering the statement of facts of the
action and state the reasons therefor.

Rule 57. Docketing the Appeal.
(a) Docket Numbers. Each case filed in a court of appeals

shall be assigned a docket number that consists of four
parts separated by hyphens: (1) the number of the
supreme judicial district, (2) the last two digits of the
year in which the case is filed, (3) the number which is
assigned to the case, and (4) the designation "CV" for
civil cases or "CR" for criminal cases. Each case filed in
the court of appeals shall be docketed in the order of
filing. A motion relating to an appeal perfected but not
yet filed shall be docketed likewise and shall be assigned
a number, which shall be also assigned to the appeal
when filed.

(b) Attorneys' Names. Before an attorney has filed his brief
he may notify the clerk in writing of the fact that he
represents a named party to the appeal, which fact shall
be by the clerk noted upon the docket, opposite the
name of the party for whom he appears, and shall be
regarded by the court as having whatever effect is given
to the appearance of a party to a case without brief
filed. After briefs have been filed, the name of the
attorney or attorneys signed to the brief shall be entered
by the clerk on the docket, opposite the name of the
appropriate party if such names have not already been
so entered. The clerk shall add the names of additional
counsel on request.

Rule 58. Premature Appeal.
(a) Proceedings relating to an appeal need not be consid-

ered ineffective because of prematurity if a subsequent
appealable order has been signed to which the pre-
mature proceeding may properly be applied.

(b) If the appellate court finds that the appeal is premature
because the order appealed from is not final, it may
permit the defect to be cured and any subsequent pro-
ceedings to be shown in a supplemental record.

(c) In civil cases, if the trial court has signed an order
modifying, correcting, or reforming the order appealed
from, or has vacated that order and signed another, any
proceedings relating to an appeal of the first order may
be considered applicable to the second, but shall not
prevent any party from appealing from the second
order pursuant to Rule 329b(h) of the Texas Rules of
Civil Procedure. The second order and any proceedings
concerning it may be included in either the original or a
supplemental record.
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Rule 59. Voluntary Dismissal.
(a) Civil Cases.

(1) The appellate court may finally dispose of an
appeal or writ of error as follows:
(A) In accordance with an agreement signed by all

parties or their attorneys and filed with the
clerk; or

(3) On motion of appellant to dismiss the appeal
or affirm the judgment appealed from, with
notice to all other parties; provided, that no
other party shall be prevented from seeking
any appellate relief he would otherwise be
entitled to.

(2) If no transcript has been filed, the agreement or
motion shall be accompanied by certified or sworn
copies of the judgment appealed from and of the
appeal bond or other document perfecting or
attempting to perfect the appeal or writ of error.

(3) A severable portion of the appeal may be disposed
of in like manner without prejudice to the parties
remaining.

(b) Criminal Cases. The appeal may be dismissed if the
appellant withdraws his notice of appeal at any time
prior to the decision of the appellate court. The with-
drawal shall be in writing signed by the appellant and
his counsel and filed in duplicate with the clerk of the
court of appeals in which the appeal is pending, who
shall immediately forward the duplicate copy to the
clerk of the trial court in which the notice of appeal was
filed. Notice of appeal may not be withdrawn after the
decision of the court of appeals is delivered without the
consent of the State and approval of the court of
appeals. If consent and approval are obtained, the
opinion of the court of appeals shall be withdrawn and
the appeal shall be dismissed. Notice of the dismissal
shall be sent to the clerk of the trial court in which
notice of appeal was filed.

Rule 60. Involuntary Dismissal.
(a) Civil Cases.

(1) If an appeal or writ of error is subject to dismissal
for want of jurisdiction or for failure of appellant
to comply with any requirements of these rules or
any order of the court, the appellee may file a
motion for dismissal or for affirmance and judg-
ment for costs on the appeal bond or for the cash
deposit. If the ground of the motion is failure to file
the transcript, the motion shall be supported by
certified or sworn copies of the judgment and the
appeal bond or other document perfecting or
attempting to perfect the appeal or writ of error.

(2) If it appears to the appellate court that an appeal or
writ of error is subject to dismissal for want of
jurisdiction or for failure to comply with any
requirements of these rules or any order of the
court, the court may, on its own motion, give
notice to all parties that the case will be dismissed
unless the appellant or any party desiring to con-
tinue the appeal or writ of error, files with the
court within ten days a response showing grounds
for continuing the appeal or writ of error.

(b) Criminal Cases. An appeal shall be dismissed on the
State's motion, supported by affidavit, showing that
appellant has escaped from custody pending the appeal
and that to the affiant's knowledge, has not voluntarily
returned to lawful custody within the State within ten
days after escaping. The appeal shall not be dismissed,
or, if dismissed, shall be reinstated, on filing of an
affidavit of an officer or other credible person showing

that appellant voluntarily returned to lawful custody
within the State within ten days after escaping. If the
appellant received a life sentence and is recaptured or
voluntarily surrenders within 30 days after escaping,
the appellate court, in it discretion, may overrule the
motion to dismiss, or, if the motion has previously been
granted, may reinstate the appeal.

Rule 61. Disposition of Papers When Appeal Dismissed
In Civil Cases.

In all cases in which appeals or writs of error are dismissed,
the appellant or party filing the transcript or statement of facts,
without further leave of court, shall have the right to withdraw
the transcript or statement of facts, unless it contains original
papers belonging to an adverse party, in which event, leave of
court shall be had before such original papers are withdrawn.

Section Five. Motions, Briefs, Argument

And Submission in the Court of Appeals.

A. Motions in the Courts of Appeals.

Rule 70. Motions in the Courts of Appeals.
Motions made to postpone argument of the case to a future

day, unless consented to by the opposite party, shall be sup-
ported by sufficient cause, verified by affidavit, unless such
sufficient cause is apparent to the court.

Rule 71. Motions Relating to Informalities in the Record.
All motions relating to informalities in the manner of bring-

ing a case into court shall be filed within 30 days after the filing
of the transcript in the court of appeals; otherwise the objection
shall be considered as waived, if it can be waived by the party.

Rule 72. Motions to Dismiss for Want of Jurisdiction.
Motions to dismiss for want of jurisdiction to decide the

appeal and for such defects as defeat the jurisdiction in the
particular case and cannot be waived shall also be made, filed
and docketed within 30 days after the filing of the transcript in
the court of appeals; provided, however, if made afterwards
they may be entertained by the court upon such terms as the
court may deem just and proper.

Rule 73. Form and Content of Motions for Extension of Time.
All motions for extension of time shall be in writing and shall

be filed with the Clerk of the Court of Appeals in which the case
will be heard. Each such motion shall specify the following:

(a) the court below and the date of judgment, together with
the number and style of the case;

(b) in criminal cases, the offense for which the appellant
was convicted and the punishment assessed;

(c) when extension of time is sought for filing the record,
the filing dates of any original and amended motions
for new trial, together with the date when they were
overruled;

(d) if the appeal has been perfected, the date when the
appeal was perfected;

(e) the deadline for filing of the item in question;
(f) the length of time requested for the extension;
(g) the number of extensions of time which have been

granted previously regarding the item in question;
(h) the facts relied upon to reasonably explain the need for

an extension; and
(i) when an extension of time is requested for filing the

statement of facts, the facts relied upon to reasonably
explain the need for an extension must be supported by
the affidavit of the court reporter, or the certificate of
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the trial judge, which shall include the court reporter's
estimate of the earliest date when the statement of facts
will be available for filing.

B. Briefs and Argument in the Courts of Appeals.

Rule 74. Requisites of Briefs.
Briefs shall be brief. Briefs shall be filed with the Clerk of the

Court of Appeals. They shall be addressed to "The Court of
Appeals" of the correct Supreme Judicial District. In civil cases
the parties shall be designated as "Appellant" and "Appellee,"
and in criminal cases as "Appellant" and "State."

(a) Names of All Parties. A complete list of the names of all
parties shall be listed at the beginning of the appellant's
brief, so the members of the court may at once deter-
mine whether they are disqualified to serve or should
recuse themselves from participating in the decision of
the case.

(b) Table of Contents and Index of Authorities. The brief
shall contain at the front thereof a table of contents with
page references where the discussion of each point
relied upon may be found and also an index of
authorities alphabetically arranged, together with ref-
erence to the pages of the brief where the same are cited.
The subject matter of each point or group of points shall
be indicated in the table of contents.

(c) Preliminary Statement. The brief should contain a brief
general statement of the nature of the cause or offense,
i.e., whether it is suit for damages on a note, or a
prosecution for murder, and the result in the court.
Such statement should seldom exceed one-half page.
The details should be reserved and stated in connection
with the points to which they are pertinent.

(d) Points of Error. A statement of the points upon which
an appeal is predicated shall be stated in short form
without argument and be separately numbered. In
parentheses after each point, reference shall be made to
the page of the record where the matter complained of is
to be found. A point is sufficient if it directs the atten-
tion of the appellate court to the error about which
complaint is made. In civil cases, complaints that the
evidence is legally or factually insufficient to support a
particular issue or finding, and challenges directed
against any conclusions of law of the trial court based
upon such issues or findings, may be combined under a
single point of error raising both contentions if the
record references and the argument under the point
sufficiently direct the court's attention to the nature of
the complaint made regarding each such issue or find-
ing or legal conclusion based thereon. Complaints
made as to several issues or findings relating to one
ground of recovery or defense may be combined in one
point, if separate record references are made.

(e) Brief of Appellee. The brief of the appellee shall reply to
the points relied upon by the appellant in due order
when practicable; and in civil cases, if the appellee
desires to complain of any ruling or action of the trial
court, his brief in regard to such matters shall follow
substantially the form of the brief for appellant.

(f) Argument. A brief of the argument shall present sepa-
rately or grouped the points relied upon for reversal.
The argument shall include: (1) a fair, condensed state-
ment of the facts pertinent to such points, with refer-
ence to the pages in the record where the same may be
found; and (2) such discussion of the facts and the
authorities relied upon as may be requisite to maintain
the point at issue. If complaint is made of any part of the
charge given or refused, such part of the charge shall be
set out in full. If complaint is made of the improper

admission or rejection of evidence, the substance of
such evidence so admitted or rejected shall be set out
with references to the pages of the record where the
same may be found. Repetition or prolixity of state-
ment or argument must be avoided. Any statement
made by appellant in his original brief as to the facts or
the record may be accepted by the court as correct
unless challenged by the opposing party.

(g) Prayer for Relief. The nature of the relief sought should
be clearly stated.

(h) A court of appeals may direct that a party file a brief, or
another brief, in a particular case. If any brief is
unnecessarily lengthy or not prepared in conformity
with these rules, the court may require same to be
redrawn.

(i) Number of Copies. Each party shall file six copies of his
brief in the court of appeals in which the case is pend-
ing. Any court of appeals may by rule authorize the
filing therein of fewer or more copies of briefs.

(j) Briefs Typewritten or Printed. The brief of either party
may be typewritten, or printed. If typewritten, it must
be double spaced.

(k) Appellant's Filing Date. Appellant shall file his brief
within 30 days after the filing of the transcript and
statement of facts, if any, except that in accelerated
appeals and habeas corpus appeals appellant shall file
his brief within the time prescribed by Rule 42 or Rule
44.

(1) Failure of Appellant to File Brief.
(1) Civil Cases. In civil cases, when the appellant has

failed to file his brief in the time prescribed, the
appellate court may dismiss the appeal for want of
prosecution, unless reasonable explanation is
shown for such failure and that appellee has not
suffered material injury thereby. The court may,
however, decline to dismiss the appeal, where-
upon it shall give such direction to the cause as it
may deem proper.

(2) Criminal Cases. In criminal cases, appellant's
failure to file a brief in the time prescribed shall not
authorize dismissal of the appeal or, except as
herein provided, consideration of the appeal with-
out briefs. When the appellant's brief has not been
filed within such time, the clerk of the appellate
court shall notify counsel for the parties and the
trial judge that appellant's brief has not been filed.
If no satisfactory response is received within ten
days, the appellate court shall order the trial judge
to immediately conduct a hearing to determine
whether the appellant desires to prosecute his
appeal, whether the appellant is indigent, or if not
indigent, whether retained counsel has abandoned
the appeal, and to make appropriate findings and
recommendations. For this purpose the trial judge
shall conduct such hearings as may be necessary,
make appropriate findings and recommendations,
and prepare a record of the proceedings. If the
appellant is indigent, the judge shall take such
measures as may be necessary to assure effective
representation of counsel, which may include the
appointment of new counsel. The record so made,
including any orders and findings of the trial
judge, shall be sent to the appellate court, which
may take appropriate action to insure that the
appellant's rights are protected, including con-
tempt proceedings against counsel. If the trial
judge finds that the appellant no longer desires to
prosecute the appeal, or that he is not indigent but
has failed to make necessary arrangements for fil-
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ing a brief, the appellate court may consider the
appeal without briefs, as justice may require.

(m) Appellee's Filing Dates. Appellee shall file his brief
within 25 days after the filing of appellant's brief. In
civil cases, when appellant has failed to file his brief as
provided in this rule, the appellee may, prior to the call
of the case, file his brief, which the court may in its
discretion regard as a correct presentation of the case,
and upon which it may, in its discretion, affirm the
judgment of the court below without examining the
record.

(n) Modifications of Filing Time. Upon written motion
showing a reasonable explanation of the need for more
time, the court may grant either or both parties further
time for filing their respective briefs, and may extend
the time for submission of the case. The court may also
shorten the time for filing briefs and the submission of
the cause in case of emergency, when in its opinion the
needs of justice require it.

(o) Amendment or Supplementation. Briefs may be
amended or supplemented at any time when justice
requires upon such reasonable terms as the court may
prescribe, and if the court shall strike or refuse to
consider any part of a brief, the court shall on reason-
able terms allow the same to be amended or supple-
mented.

(p) Briefing Rules to be Construed Liberally. The purpose
of briefs being to acquaint the court with the points
relied upon, the manner in which they arose, together
with such argument of facts and law as will enable the
court to decide the same, a substantial compliance with
these rules will suffice in the interest of justice; but for a
flagrant violation of this rule the court may required the
case to be rebriefed.

Rule 75. Argument.
(a) Right to Argument. When a case is properly prepared

for submission, any party who has filed briefs in accor-
dance with the rules prescribed therefor and who has
made a timely request for oral argument under (f)
hereof may, upon the call of the case for submission,
submit an oral argument to the court.

(b) Subject Matter. The arguments must be upon the dis-
puted points, whether of law or fact, in support of the
points relied on, on one side, and objections and coun-
ter-points on the other, and it must be confined to them,
avoiding any reference or comment upon matters not
involved in or pertaining to that which is found in the
record.

(c) Requirement to Answer Questions. Counsel will be
expected to answer questions propounded by members
of the court relating to the matter in the record and to
the law or authorities cited by counsel in the argument.

(d) Time Allowed. In the argument of cases in the court of
appeals, each side may be allowed 30 minutes in the
argument at the bar, with 15 minutes more in conclu-
sion by the appellant.

In cases involving difficult questions, the time allot-
ted may be extended by the court, provided application
is made before argument begins. The court may, in its
discretion, shorten the time allowed for oral argument.

Not more than two counsel on each side will be
heard, except on leave of the court.

Counsel for amicus curiae shall not be permitted to
argue except that an amicus may share time allotted to
one of the counsel who consents and with leave of the
court obtained prior to argument.

(e) When Only One Party Files a Brief. If counsel for but
one party has filed briefs, an argument by him may be

allowed, conformably to the preceding provisions as
nearly as practicable, under the direction of the court.

(f) A party to the appeal desiring oral argument shall file a
request therefor at the time he files his brief in the case.
Failure of a party to file a request shall be deemed a
waiver of his right to oral argument in the case.
Although a party waives his right to oral argument
under this rule, the court of appeals may nevertheless
direct such party to appear and submit oral argument
on the submission date of the case.

The court of appeals may, in its discretion, advance
civil cases for submission without oral argument where
oral argument would not materially aid the court in the
determination of the issues of law and fact presented in
the appeal. Notice of the submission date of cases with-
out oral argument shall be given by the clerk in writing
to all attorneys of record, and to any party to the appeal
not presented by counsel, at least 21 days prior to the
submission date. The date of the notice shall be deemed
to be the date such notice is delivered into the custody
of the United States Postal Services in a properly
addressed post-paid wrapper (envelope).

C. Submission in the Courts of Appeals.

Rule 76. Submission in Order of Filing; Service of Notice.
Causes not advanced as otherwise provided shall be submit-

ted in the order of filing or in such other order as the court shall
determine by rule. The clerk shall notify by letter the attorney
and any party not represented by an attorney the date of
submission and oral argument, but failure to receive notice will
not necessarily prevent the submission of a case on the day on
which it is set.

Rule 77. Order of Hearing and Deciding Civil Cases.
(a) Civil cases which have not been advanced shall be set

for submission at least two weeks ahead of the date of
submission. The clerk shall notify by letter the attor-
neys and any party not represented by an attorney of
the date of submission and oral argument.

(b) Civil cases shall be decided in the order in which they
are filed, but the following cases shall have precedence
of all others:
(1) Cases in which the Railroad Commission is a

party.
(2) Cases in which the State is a party.
(3) Cases given precedence by law or these rules.
(4) Cases submitted on oral argument for all parties to-

the cause.
(5) Appeals from interlocutory orders.
(6) Such other cases as the court, by order or rule, may

direct.

Rule 78. Order of Hearing and Deciding Criminal Cases.
The courts of appeals shall hear and determine appeals in

criminal actions at the earliest time it may be done, with due
regard to the rights of parties and proper administration of
justice.

Rule 79. Panel and En Banc Submission.
(a) Except as provided in section 22.223 of the Government

Code and these rules, original submissions of civil and
crminal cases in a court of appeals shall be to a panel of
the court consisting of three justices. A majority of the
panel shall constitute a quorum and the concurrence of
a majority of the panel shall be necessary for a decision.
Except as otherwise provided in these rules, the decision
of a panel of a court of appeals shall constitute the final
decision of the court.
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(b) If for any reason only two justices participate in the
decision of a panel of a court of appeals consisting of
more than three justices and they cannot concur in a
decision because they are equally divided, the Chief
Justice of the Court of Appeals shall designate another
justice of the court to participate in the decision of the
case. After such justice is designated, the panel may
order the case reargued, at its discretion. In the alter-
native, the Chief Justice of the Court of Appeals may
convene the court en banc for the purpose of deciding
the case. The en banc court may order the case reargued
at its discretion.

(c) If a court of appeals consists of only three justices and
for any reason only two justices participate in the deci-
sion and they cannot concur in a decision because they
are equally divided, such fact shall be certified to the
Chief Justice of the Supreme Court who may tem-
porarily assign a justice of another court of appeals or a
qualified retired justice to participate in the decision of
the case pursuant to law. The reconstituted panel may
order the case reargued, at its discretion.

(d) Where a case is submitted to an en banc court, whether
on motion for rehearing or otherwise, a majority of the
membership of the court shall constitute a quorum and
the concurrence of a majority of the court sitting en
banc shall be necessary to a decision. If a majority of the
justices of the court sitting en banc cannot concur in a
decision because they are equally divided, such fact
shall be certified to the Chief Justice of the Supreme
Court who may temporarily assign a justice of another
court of appeals or a qualified retired justice to partici-
pate in the decision of the case pursuant to law. The
reconstituted en banc court may order the case
rearuged, at its discretion.

(e) A hearing or rehearing en banc is not favored and
should not be ordered except in extraordinary circum-
stances. A vote need not be taken to determine whether
a cause shall be heard or reheard en banc unless a justice
of the en banc court requests a vote. If a vote is
requested and a majority of the membership of the en
banc court vote to hear or rehear the case en banc, the
case will be heard or reheard en banc; otherwise, it will
be decided by a panel of the court.

Section Six. Judgments, Opinions and Rehearing.

A. Judgment

Rule 80. Judgment of Court of Appeals.
(a) Time. When a case has been submitted, the court of

appeals shall render its judgment promptly.
(b) Types of Judgment. The court of appeals may: (1)

affirm the judgment of the court below, (2) modify the
judgment of the court below by correcting or reforming
it, (3) reverse the judgment of the court below and
dismiss the case or render the judgment or decree that
the court below should have rendered, or (4) reverse the
judgment of the court below and remand the case for
further proceedings.

(c) Other Orders. In addition, the court of appeals may
make any other appropriate order, as the law and the
nature of the case may require.

(d) Presumptions in Criminal Cases. The court of appeals
shall presume that the venue was proved in the court
below; that the jury was properly impaneled and
sworn; that the defendant was arraigned; that he
pleaded to the indictment or other charging instrument;
that the court's charge was certified by the judge and

filed by the clerk before it was read to the jury, unless
such matters were made an issue in the court below, or
it otherwise affirmatively appears to the contrary from
the record.

Rule 81. Reversal in Civil and Criminal Cases.
(a) No Reversal If Error Remediable. If the erroneous

action or failure or refusal of the trial judge to act shall
prevent the proper presentation of a cause to the court
of appeals, and be such as may be corrected by the
judge of the trial court, then the judgment shall not be
reversed for such error, but the appellate court shall
direct the said judge to correct the error, and thereafter
the court of appeals shall proceed as if such erroneous
action or failure to act had not occurred.

(b) Reversible Error.
(1) Civil Cases. No judgment shall be reversed on

appeal and a new trial ordered in any cause on the
ground that the trial court has committed an error
of law in the course of the trial, unless the appellate
court shall be of the opinion that the error com-
plained of amounted to such a denial of the rights
of the appellant as was reasonably calculated to
cause and probably did cause rendition of an
improper judgment in the case, or was such as
probably prevented the appellant from making a
proper presentation of the case to the appellate
court; and if it appears to the court that the error
affects a part only of the matter in controversy and
that such part is clearly separable without unfair-
ness to the parties, the judgment shall only be
reversed and a new trial ordered as to that part
affected by such error, provided that a separate
trial on unliquidated damages alone shall not be
ordered if liability issues are contested.

(2) Criminal Cases. If the appellate record in a crimi-
nal case reveals error in the proceedings below, the
appellate court shall reverse the judgment under
review, unless the appellate court determines
beyond a reasonable doubt that the error made no
contribution to the conviction or to the punish-
ment.

(c) Rendition Appropriate Unless Remand Necessary.
When the judgment or decree of the court below shall
be reversed, the court shall proceed to render such
judgment or decree as the court below should have
rendered, except when it is necessary to remand to the
court below for further proceedings.

Rule 82. Judgment on Affirmance or Rendition in a Civil Case.
When a court of appeals affirms the judgment or decree of the

court below, or proceeds to modify the judgment and to render
such judgment or decree against the appellant as should have
been rendered by the court below, it shall render judgment
against the appellant and the sureties on his supersedeas bond,
if any, for the performance of said judgment or decree, and
shall make such disposition of the costs as the court shall deem
proper, rendering judgment against the appellant and the sure-
ties on his appeal or supersedeas bond, if any, for such costs as
are taxed against him.

Rule 83. No Affirmance, Reversal or Dismissal
For Want of Form or Substance.

A judgment shall not be affirmed or reversed or an appeal
dismissed for defects or irregularities in appellate procedure,
either of form or substance, without allowing a reasonable time
to correct or amend such defects or irregularities provided the
court may make no enlargement of the time for filing the
transcript and statement of facts except pursuant to paragraph
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(c) of Rule 54 and except that in criminal cases late filing of the
transcript or statement of facts may be permitted on a showing
that otherwise the appellate may be deprived of effective
assistance of counsel.

Rule 84. Damages for Delay in Civil Cases.
In civil cases where the court shall determine that an appeal

or writ of error has been taken for delay and without sufficient
cause, then the appellate court may, as part of its judgment,
award each prevailing appellee or respondent an amount not to
exceed 10 percent of the amount of damages awarded to such
appellee or respondent as damages against such appellant or
petitioner. If there is no amount awarded to the prevailing
appellee or respondent as money damages, then the appellate
court may award, as part of its judgment, each prevailing
appellee or respondent an amount not to exceed 10 times the
total taxable costs as damages against such appellant or peti-
tioner.

A request for damages pursuant to this rule, or an imposition
of such damages without request, shall not authorize the appel-
late court to consider allegations of error that have not been
otherwise properly preserved or presented for appellate review.

Rule 85. Remittitur in Civil Cases.
(a) After Appeal Perfected. If, in any judgment rendered in

a civil case in the district or county court, the court
below determines that an excess of damages has been
allowed, and before the plaintiff has remitted the excess
as provided by Rule 315 of the Texas Rules of Civil
Procedure, such judgment shall be removed to the court
of appeals, it shall be lawful for the party in whose
favor such excess of damages has been rendered to
make a remittitur in the court of appeals in the same
manner as in the district or county court. After revising
the judgment, the court of appeals shall proceed to
render the judgment that the court below ought to have
given if the remittitur had been made in the court
below.

(b) Suggestion of Remittitur by Court of Appeals. In civil
cases appealed to the court of appeals, if such court is of
the opinion that the trial court abused its discretion in
refusing to suggest a remittitur and that said cause
should be reversed for that reason only, then said
appellate court shall indicate to such party, or his
attorney, within what time he may file a remittitur of
such excess. If such remittitur is so filed, then the court
shall reform and affirm such judgment in accordance
therewith; if not filed as indicated then the judgment
shall be reversed.

(c) Refusal to Remit Not To Be Mentioned in Subsequent
Trial. Whenever a court of appeals shall indicate that a
verdict is excessive, and no remittitur shall be filed, no
evidence shall be allowed, nor allusion made in a subse-
quent trial to the action of such appellate court in
reference to the amount of excess of such verdict.

(d) Voluntary Remittitur. If a case appealed to the court of
appeals is reversed because of an error of law that
affects only part of the damages or judgment, the
affected party may voluntarily remit such amount
within 15 days after the court's opinion or judgment. If
such remittitur is filed and the court of appeals is of the
opinion that such voluntary remittitur cures the revers-
ible error, then such remittitur shall be accepted and the
cause affirmed.

Rule 86. Mandate.
(a) Issuance of Mandate. The clerk shall issue a mandate in

accordance with the judgment and shall deliver it to the
clerk of the trial court without waiting for the payment

of costs upon expiration of one of the following peri-
ods:
(1) Forty-five days after the judgment, if no timely

motion for rehearing or petition for discretionary
review has been filed, and no timely motion has
been filed to extend the time for filing petition for
discretionary review and no discretionary review
has been granted by the Court of Criminal Appeals
on its own motion;

(2) Forty-five days after the last timely motion for
rehearing has been overruled, if no timely applica-
tion for writ of error or petition for discretionary
review has been filed and no timely motion has
been filed to extend the time for filing application
for writ of error or petition for discretionary
review and no discretionary review has been
granted by the Court of Criminal Appeals on its
own motion;

(3) Fifteen days after any timely motion to extend the
time for filing an application for writ of error or
petition for discretionary review has been over-
ruled;

(4) Fifteen days after receipt by the clerk of an order of
the Supreme Court denying writ of error or an
order of the Court of Criminal Appeals refusing
discretionary review.

(b) The mandate may be issued earlier by agreement of the
parties, or on motion showing good cause.

(c) If a writ of error has been denied by the Supreme Court
or discretionary review has been refused by the Court
of Criminal Appeals, the petitioner may move for a
stay of mandate pending disposition by the Supreme
Court of the United States of a petition for writ of
certiorari. The motion shall show the grounds for such
petition and the circumstances requiring a stay of the
mandate. The court of appeals may grant such a stay if
it finds that the grounds are substantial and that serious
hardship would result to the petitioner or others from
issuance of the mandate in the event of reversal by the
Supreme Court of the United States.

(d) The mandate shall contain the file number of the case in
the trial court. When the mandate of the court of
appeals is received by the proper clerk, he shall file it
with the papers of the cause, and note it upon the
docket.

(e) Recall of Mandate. If a court of appeals vacates, modi-
fies, corrects or reforms its judgment after the mandate
has been issued, the mandate shall have no further
effect and a new mandate may be issued. The clerk shall
at once give notice of such act to the clerk of the trial
court and to all parties.

Rule 87. Enforcement of Judgments After Mandate.
On receipt of the mandate by the clerk of the trial court, the

judgment of the appellate court shall be enforced as follows:
(a) In Civil Cases. When the judgment of the appellate

court affirms the judgment of the trial court or modifies
the judgment of the trial court as is contemplated by
Rule 80(b), or renders such judgment as the court below
should have rendered as contemplated by Rule 81(c),
the trial court need not make any further order or
decree and the clerk of the trial court shall proceed to
issue execution thereon as in other cases.

(b) In Criminal Cases.
(1) Judgment of Affirmance. When the judgment of

the appellate court affirms the judgment of the
court below in a case in which bail has been
allowed, the clerk of the trial court shall send an
acknowledgement to the clerk of the appellate
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court of the receipt of the mandate and immedi-
ately file the same and forthwith issue a capias for
the arrest of the defendant for the execution of the
sentence of the court, which shall recite the fact of
conviction, setting forth the offense and the judg-
ment and sentence of the court, the appeal from
and affirmance of such judgment and the filing of
such mandate, and shall command the sheriff to
arrest and take into his custody the defendant and
place him in jail and therein keep him until deliv-
ered to the proper authorities, as directed by said
sentence. Such capias may issue to any county of
this State, and shall be executed and returned as in
felony cases, except that no bail shall be taken in
such cases. The sheriff shall forthwith execute such
capias as directed. The sheriff shall notify the clerk
of the trial court and the clerk of the appellate
court when the mandate has been carried out and
executed.

(2) Judgment of Reversal. When the judgment of the
appellate court reverses the judgment of the trial
court and grants a new trial to the defendant, the
cause shall stand as it would have stood in case the
new trial had been granted by the trial court, and if
in custody and entitled to bail the defendant shall
be released upon his giving bail.

When the judgment of the appellate court
reverses a judgment and orders the case to be
dismissed, the defendant, if in custody, must be
discharged.

(3) Judgment of Acquittal. When the judgment of the
appellate court reverses a judgment and orders the
acquittal of the defendant, the defendant, if in
custody, must be discharged and no further order
or judgment of the court below shall be necessary.

Rule 88. Execution on Failure to Pay Costs in Civil Cases.
If neither party to a civil case pays the costs before the time

prescribed for issuance of the mandate, the clerk of the appel-
late court shall prepare a bill of costs showing the party or
parties against whom such costs have been adjudged and shall
transmit it to the clerk of the trial court, who shall issue execu-
tion for same as for costs in the trial court. On collection, any
costs due to the clerk of the appellate court shall be remitted to
such clerk.

Rule 89. Appellant to Recover Costs in Civil Cases.
In any civil cause reversed by the court of appeals, the

appellant shall be entitled to an execution in the trial court
against the appellee for costs occasioned by such appeal,
including costs for the transcript and statement of facts. Noth-
ing herein shall be construed to affect the present law with
reference to the accrual and taxing of costs in tax suits, and
nothing herein shall be construed to limit or impair the power of
the court of appeals to otherwise tax the costs for good cause.

B. Opinions

Rule 90. Opinions, Publication and Citation.
(a) Decision and Opinion. The court of appeals shall

decide every substantial issue raised and necessary to
disposition of the appeal and hand down a written
opinion which shall be as brief as practicable. Where
the issues are clearly settled, the court shall write a brief
memorandum opinion which should not be published.

(b) Signing of Opinions. A majority of the justices par-
ticipating in the decision of the case shall determine
whether the opinion shall be signed by a justice or
issued per curiam. The names of the justices participat-

ing in the decision shall be noted on all written opinions
or orders handed down by a panel.

(c) Standards for Publication. An opinion by a court of
appeals shall be published only if, in the judgment of a
majority of the justices participating in the decision, it is
one that (1) establishes a new rule of law, alters or
modifies an existing rule, or applies an existing rule to a
novel fact situation likely to recur in future cases; (2)
involves a legal issue of continuing public interest; (3)
criticizes existing law; or (4) resolves an apparent con-
flict of authority.

(d) Concurring and Dissenting Opinions. Any justice may
file an opinion concurring in or dissenting from the
decision of the court of appeals. A concurring or dis-
senting opinion may be published if, in the judgment of
its author, it meets one of the criteria established in
paragraph (c), but in such event the majority opinion
shall be published as well.

(e) Determination to Publish. A majority of the justices
participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets
the criteria for publishing, and if it does not meet the
criteria for publication, the opinion shall be distributed
only to the persons specified in Rule 91, but a copy may
be furnished to any interested person. On each opinion
a notation shall be made to "publish" or "do not pub-
lish."

(f) Rehearing. If a rehearing is granted, no opinion shall be
published until after the decision on rehearing is issued.

(g) Action of Court En Banc. The court en banc may
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modify or overrule a panel's decision with regard to the
signing or publication of the panel's opinion or opin-
ions in a particular case. A majority of justices shall
determine whether written opinions handed down by
the court en banc shall be signed by a justice or issued
per curiam, and whether they shall be published.

(h) Order of the Supreme Court. Upon the grant or refusal
of an application for writ of error, whether by outright
refusal or by refusal no reversible error, an opinion
previously unpublished shall forthwith be released for
publication, if the Supreme Court so orders.

(i) Unpublished Opinions. Unpublished opinions shall not
be cited as authority by counsel or by a court.

Rule 91. Copy of Opinion and Judgment to Attorneys, Etc.
On the date an opinion of an appellate court is handed down,

it shall be the duty of the clerk of the appellate court to mail or
deliver to the clerk of the trial court, to the trial judge who tried
the case, and to one of the attorneys for the plaintiffs or the
State and one of the attorneys for the defendants a copy of the
opinion delivered by the appellate court and a copy of the
judgment rendered by such appellate court as entered in the
minutes. The copy received by the clerk of the trial court shall
be by him filed among the papers of the cause in such court.
When there is more than one attorney on each side, the attor-
neys may designate in advance the one to whom the copies of
the opinion and judgment shall be mailed. In criminal cases,
copies shall also be provided to the State Prosecuting Attorney,
P.O. Box 12405, Austin, Texas 78711 and to the Clerk of the
Court of Criminal Appeals and any appellant representing
himself.

C. Rehearing

Rule 100. Motion and Second Motion for Rehearing.
(a) Motion for Rehearing. Any party desiring a rehearing

of any matter determined by a court of appeals or any
panel thereof must, within 15 days after the date of
rendition of the judgment or decision of the court, file
with the clerk of the court a motion in writing for a
rehearing, in which the points relied upon for the
rehearing shall be distinctly specified.

(b) Reply. No reply to a motion for rehearing need be filed
unless requested by the court.

(c) Decision on Motion. If a majority of the justices of the
court of appeals or of the panel that was assigned the
case are of the opinion that the case should be reheard,
the motion shall be granted and the case shall be resub-
mitted. If a majority of the court of appeals or of the
panel that was assigned the case are of the opinion that
the case should not be reheard, the motion for rehearing
shall be overruled. If a motion for rehearing is granted,
the court or panel may make final disposition of the
cause with or without rebriefing and oral argument,
and may make such orders as are deemed appropriate
under the circumstances of the particular case.

(d) Second Motion for Rehearing. If on rehearing the court
of appeals or any panel thereof modifies its judgment,
or vacates its judgment and renders a new judgment, or
hands down an opinion in connection with the overrul-
ing of a motion for rehearing, a further motion for
rehearing may, if a party desires to complain of the
action taken, be filed within 15 days after such action
occurs. However, in civil cases, a further motion for
rehearing shall not be required or necessary as a predi-
cate for a point in the application for writ of error if the
asserted point of error was overruled by the court of
appeals in a prior motion for rehearing.

(e) Amendments. Any motion for rehearing may be

amended as a matter of right any time before the expira-
tion of the 15-day period allowed for filing it, and with
leave of the court any time before its final disposition.

(f) En Banc Reconsideration. A majority of the justices of
the court en banc may order an en banc reconsideration
of any decision of a panel within 15 days after such
decision is issued with or without a motion for recon-
sideration en banc. A majority of the justices may call
for an en banc review by (1) notifying the clerk in
writing within said 15 day period, or (2) by written
order issued within said 15-day period, either with or
without en banc conference. In such event, the panel
decision shall not become final, and the case shall be
resubmitted to the court for an en banc review and
disposition.

(g) Extensions of Time. An extension of time may be
granted for late filing in a court of appeals of a motion
or a second motion for rehearing, if a motion reasona-
bly explaining the need therefor is filed with the court of
appeals not later than 15 days after the last date for
filing the motion.

Rule 101. Reconsideration on Petition
For Discretionary Review.

Within 15 days after a petition for discretionary review to the
Court of Criminal Appeals has been filed with the Clerk of the
Court of Appeals which delivered the decision, a majority of
justices who participated in the decision may summarily recon-
sider and correct or modify the opinion and judgment of the
court and shall cause the clerk to certify a copy thereof and
include it among the materials forwarded to the Clerk of the
Court of Criminal Appeals in accordance with Rule 202(f).

Section Seven. Certified Questions in Civil Cases.

Rule 110. Certified Questions in Civil Cases.
(a) Questions of Law Certified. In exceptional cases

urgently requiring accelerated disposition of the
appeal, the court of appeals may certify one or more
controlling questions of law to the Supreme Court for
decision, but the Supreme Court may decline to decide
the questions if it decides that the case should be pre-
sented by application for writ of error. After certifica-
tion of such questions, the cause shall be retained for
judgment in harmony with the decision of the Supreme
Court on the question certified.

(b) Motion to Certify. At any time within 15 days after
judgment in the court of appeals, either party may file a
motion asking the court to certify a question to the
Supreme Court.

(c) Certification Procedure. When any court of appeals
shall certify to the Supreme Court any question of law
for determination, either upon its own motion or that
of any party, the certificate shall be accompanied by the
briefs filed in the court of appeals. Also, the court of
appeals may accompany such certificate with the entire
record in the case, or any part thereof that it deems
advisable. The court of appeals shall also accompany
the certificate with all or any part of the record that any
party to the suit may request. All cases certified to the
Supreme Court shall be accompanied by a proposed or
tentative opinion of the court of appeals, which pro-
posed or tentative opinion shall set forth the views and
tentative opinion of the court of appeals on the ques-
tions certified.
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Rule 111. Proceedings on Certified Questions.
When a certified question from a court of appeals is presented

to the Clerk of the Supreme Court, he will file and docket it and
send it at once to the consultation room. If the court should
determine that the question is not properly certified under the
statute and these rules so as to give jurisdiction to answer it, it
will be dismissed without a hearing. Otherwise, it will be set
down for argument on a day to be fixed by the court in regular
session. The clerk shall issue notices, to the attorneys whose
names appear on record in the case of the day on which the
question or questions shall be submitted, at least 15 days before
the said date set for hearing.

Rule 112 Answer to Question.
The Supreme Court, on receiving such record, and certified

question of law, from the court of appeals transmitting the
same, shall examine such record and certified question of law,
and render an opinion as in other cases; which opinion, when so
rendered by the Supreme Court on the record and question of
law presented therein, shall be final and shall be the law on the
question involved until said opinion shall have been overruled
by the Supreme Court or abrogated by legislative enactment,
and the court of appeals shall be governed thereby. After the
question is decided, the Supreme Court shall immediately
notify the lower court of its decision.

Rule 113. Decision of Supreme Court.
When the Supreme Court decides a question certified to it by

a court of appeals, such decision shall be binding upon the court
of appeals.

Section Eight. Original Proceedings.

Rule 120. Habeas Corpus in Civil Cases.
(a) Commencement. A petition seeking the issuance of a

writ of habeas corpus shall be presented to the clerk of
the appellate court along with the appropriate deposit
for costs, as provided in Rule 13.

(b) Petition. The petition shall be in the following form and
contain the following information:
(1) The party seeking the writ shall be denominated

relator.
(2) The petition shall identify all parties whose interest

would be directly affected by the proceedings and
shall state the addresses of all such interested par-
ties.

(3) The petition shall contain a certificate of service
upon all interested parties or a certificate explain-
ing the absence of service.

(4) The petition shall set forth in a concise and positive
manner a summary of the facts necessary to estab-
lish relator's right to the relief sought.

(5) The petition shall be accompanied by a brief in
support of the petition.

(6) The petition shall be accompanied by proof of
restraint of the relator.

(7) The petition shall be accompanied by a certified
copy of the order, judgment or decree of which
relator has been held to be in violation, a certified
copy of the motion and order or judgment of con-
tempt, a certified copy of the order or judgment of
commitment, and when appropriate, a statement
of facts.

(8) The petition shall contain an affidavit verifying the
truth of all factual allegations.

(c) Concurrent Jurisdiction. When the Supreme Court and

one or more courts of appeals are authorized to exercise
concurrent jurisdiction over matters of habeas corpus,
the petition seeking issuance of the writ shall first be
presented to a court of appeals. The petition for writ of
habeas corpus filed in the Supreme Court shall state the
date of any presentation to a court of appeals and that
court's action on the petition.

(d) Action on Petition. If the court is of the tentative opin-
ion that the writ should issue, the court will set the
amount of bond, order relator released and schedule
the petition for oral argument. Otherwise, the court
shall deny the writ without further hearing.

(e) Notification by Clerk. The clerk shall notify all identi-
fied parties or their attorneys of record of the action of
the court and of the date set for oral argument, if oral
argument is set. In the event oral argument is set,
relator shall immediately make the appropriate addi-
tional deposit for costs, as provided by Rule 13.

(f) Reply. In the event the case is set for oral argument, any
interested party may submit an additional brief of
authorities and a verified answer provided, however,
such additional brief and answer shall be filed with the
clerk and served upon all other parties at least ten days
prior to the date scheduled for oral argument, unless
another time is designated by the court.

(g) Order of Court. If after hearing oral argument, the
court determines that the writ should be granted, it
shall enter an order to that effect. Otherwise, the court
shall remand relator to custody and direct the clerk to
issue an order of commitment. If relator is not available
for return to custody, pursuant to the order of commit-
ment, the court may declare the bond to be forfeited.

(h) Notice of Order. When the appellate court grants,
refuses or dismisses a habeas corpus proceeding or a
motion for rehearing, the clerk of the court shall notify
the parties or their attorneys of record by sending them
a letter by first-class mail.

Rule 121. Mandamus, Prohibition and Injunction in Civil
Cases.

(a) Commencement. An original proceeding for a writ of
mandamus, prohibition or injunction in an appellate
court shall be commenced by delivering to the clerk of
the court the following:
(1) Motion for leave to file. When the court of appeals

is authorized to exercise concurrent jurisdiction
over an original proceeding, the motion should
first be presented to the court of appeals. The
motion for leave to file in the Supreme Court shall
state the date of presentation of the petition to the
Supreme Court and that court's action on the
motion or petition or the compelling reason that a
motion was not first presented to the court of
appeals.

(2) Petition. The petition shall include this informa-
tion and be in this form:
(A) The party seeking relief shall be denominated

relator, and the party against whom relief is
sought shall be denominated respondent.

(B) If any judge, court, tribunal or other respon-
dent in the discharge of duties of a public
character is named as respondent, the petition
shall disclose the name of the real party in
interest, if any, or the party whose interest
would be directly affected by the proceeding.
The petition shall state the address of each
respondent and real party in interest.

(C) The petition shall set forth in a concise and
positive manner all facts that are necessary to

June1986 Texas BarJournal 585



establish relator's right to the relief sought. It
shall be accompanied by a certified or sworn
copy of the order complained of and other
relevant exhibits.

(D) The petition shall state the relief sought and
the basis for the relief, as well as the compel-
ling circumstances which establish the neces-
sity for the writ to issue.

(E) The petition shall include or be accompanied
by a brief of authorities and argument in sup-
port of the petition.

(F) The petition shall contain an affidavit verify-
ing the truth of all factual allegations.

(G) The petition shall contain a certificate of ser-
vice, or a certificate explaining the absence of
service.

(H) Three copies of the motion, petition and brief
shall be delivered to the clerk.

(3) The deposit for costs, as provided by Rule 13.
(b) Service. Relator shall promptly serve upon respondent

and each real party in interest a copy of the motion,
petition and brief.

(c) Action on Motion. The court may request that respon-
dent or the real party in interest submit a reply, and in
that event, the clerk will so notify all identified parties.
When it appears that relator may be unduly prejudiced
by delay, or the court concludes for any other reason
that a reply should not be requested, it may act upon
the motion without giving prior notice to the respon-
dent. If the court is of the tentative opinion that relator
is entitled to the relief sought, the motion for leave to
file will be granted, the petition filed, and the cause
placed upon the docket. Otherwise, the motion will be
overruled.

(d) Temporary Relief. If the facts stated in the petition
show that relator will be prejudiced unless immediate
temporary relief is granted, the court may grant tempo-
rary relief after granting the motion for leave to file,
without notice to respondents, as the exigencies of the
case require. The court may require a bond for the
protection of the adverse parties as a condition to the
temporary relief. An order granting temporary relief
shall be effective until the final decision of the case,
unless vacated or modified.

(e) Notification. The clerk shall notify by mail all identi-
fied parties of the filing of the petition and, within seven
days after mailing the notice of the filing, respondent
and any real party in interest, separately or jointly,
may file with the clerk and serve upon the relator an
answer, a brief of authorities, opposing exhibits, and a
verified statement of any undisputed facts material to
the proceeding. The court in its discretion may shorten
or extend the time. The reply shall comply with the
requirements set forth herein for the petition. In the
event the motion is granted, relator shall immediately
make the additional deposit for costs required by Rule
13.

(f) Oral Argument. In the event the motion is granted, the
appellate court will schedule the petition for oral argu-
ment and relator, respondent or any other real party in
interest, separately or jointly, may file and serve an
additional brief of authorities and a verified answer
provided, however, such additional brief and answer
shall be filed with the clerk and served upon all other
parties at least five days prior to the date scheduled for
oral argument, unless another time is designated by the
court.

(g) Notice of Order. When the appellate court grants,
refuses or dismisses a mandamus or other original pro-

ceeding, or a motion for rehearing, the clerk of the
court shall notify the parties or their attorneys of record
by sending them a letter by first-class mail.

Rule 122. Orders of Supreme Court on Petition for Mandamus
and Prohibition.

In cases over which the Supreme Court has mandamus or
prohibition jurisdiction and in which the action or order of the
respondent is in conflict with a previous opinion of the Supreme
Court or is contrary to the Constitution, a statute or a rule of
civil or appellate procedure, the Supreme Court may grant
leave to file the petition and may, after respondent and any real
party in interest has had an opportunity to file a reply as
provided by paragraph (e) of Rule 121, without hearing argu-
ment, grant the writ and make such orders in writing as may be
appropriate.

Section Nine. Application for Writ of Error and Brief in
Response.

Rule 130. Filing of Application in Court of Appeals.
(a) Method of Review. The Supreme Court may review

final judgments of the courts of appeals upon writ of
error.

(b) Time and Place of Filing. The application shall be filed
with the Clerk of the Court of Appeals within 30 days
after the overruling of the last timely motion for rehear-
ing filed by any party.

(c) Successive Applications. If any party files an applica-
tion within the time specified or as extended by the
Supreme Court any other party who was entitled to file
such an application but failed to do so shall have ten
additional days from the date of filing any preceding
application in which to file it.

(d) Extension of Time. An extension of time may be
granted for late filing in a court of appeals of an applica-
tion to the Supreme Court for writ of error if a motion
reasonably explaining the need therefor is filed with the
Supreme Court not later than 15 days after the last date
for filing an application. A motion for late filing of an
application shall be directed to and acted upon by the
Supreme Court. A copy of the motion shall be filed at
the same time in the court of appeals, and the Clerk of
the Supreme Court shall notify the court of appeals of
the action taken on the motion by the Supreme Court.

Rule 131. Requisites of Applications.
The application for writ of error shall be addressed to "The

Supreme Court of Texas," and shall state the name of the party
or parties applying for the writ. The parties shall be designated
as "Petitioner" and "Respondent." Applications for writs of
error shall be as brief as possible. The respondent should file a
brief in response. The application shall contain the following:

(a) Names of All Parties. A complete list of the names of all
parties shall be listed on the first page of the applica-
tion, so the members of the court may at once deter-
mine whether they are disqualified to serve or should
recuse themselves from participation in the decision of
the case.

(b) Table of Contents and Index of Authorities. The
application shall contain at the front thereof a table of
contents with page references where the discussion of
each point relied upon may be found and also an index
of authorities alphabetically arranged, together with
reference to the pages of the application where the same
are cited. The subject matter of each point or group of
points shall be indicated in the table of contents.

(c) Statement of the Case. The application should contain

586 Texas BarJournal June1986



a brief general statement of the nature of the suit, - for
instance, whether it is a suit for damages, on a note, or
in trespass to try title, and that the statement as con-
tained in the opinion of the court of appeals is correct,
except in the particulars pointed out. Example: "This is
a suit for damages in excess of $1,000 for personal
injuries growing out of an automobile collision. The
opinion of the court of appeals correctly states the
nature and results of the suit, except in the following
particulars: (If any.)" Such statement should seldom
exceed one-half page. The details of the case should be
reserved to be stated in connection with the points to
which they are pertinent.

(d) Statement of Jurisdiction. Except in those cases in
which the jurisdiction of the court depends on a conflict
of decisions under subsection (a)(2) of section 22.001 of
the Government Code, the petition should merely state
that the Supreme Court has jurisdiction under a partic-
ular subsection of section 22.001 of the Government
Code. Example: "The Supreme Court has jurisdiction
of this suit under subsection (a)(6) of section 22.001 of
the Government Code." When jurisdiction of the
Supreme Court depends on a conflict of decisions, the
conflict on the question of law should be clearly and
plainly stated.

(e) Points of Error. A statement of the points upon which
the application is predicated shall be stated in short
form without argument and be separately numbered. In
parentheses after each point, reference shall be made to
the page of the record where the matter complained of is
to be found. Whether the matter complained of origi-
nated in the trial court or in the court of appeals, it shall
be assigned as error in the motion for rehearing in the
court of appeals. Points will be sufficient if they direct
the attention of the court to the error relied upon.
Complaints about several issues or findings relating to
one element of recovery or defense may be combined in
one point, if separate record references are made.

(f) Brief of the Argument. The brief of the argument may
present separately, or grouped if germane, the points of
error relied upon for reversal, the argument to include
such pertinent statements from the record as may be
requisite, together with page references and such dis-
cussion of the authorities as is deemed necessary to
make clear the points of error complained of. The
opinion of the court of appeals will be considered with
the application, and statements therein, if accepted by
counsel as correct, need not be repeated.

(g) Prayer for Relief. The nature of the relief sought by the
application should be clearly stated.

(h) Amendment. The application or brief in support
thereof may be amended at any time when justice
requires upon such reasonable terms as the court may
prescribe.

(i) Court May Require Application Redrawn. If any brief
or application for writ of error is unnecessarily lengthy
or not prepared in conformity with these rules, the
Supreme Court may require same to be redrawn.

Rule 132. Filing and Docketing Application in Supreme Court.
(a) Duty of Clerk of Court of Appeals. When an applica-

tion for writ of error to the Supreme Court is filed with
the Clerk of the Court of Appeals, he shall record the
filing of the application, and shall promptly forward it
to the Clerk of the Supreme Court with the original
record in the case and the opinion of the court of
appeals, the motions filed in the case, and certified
copies of the judgment and orders of the court of
appeals. The clerk need not forward any exhibits that

are not documentary in nature unless ordered to do so
by the Supreme Court.

(b) Expenses. The party applying for the writ of error shall
deposit with the Clerk of the Court of Appeals a sum
sufficient to pay the expressage or carriage of the record
to and from the Clerk of the Supreme Court.

(c) Duty of the Clerk of Supreme Court. The Clerk of the
Supreme Court shall receive the application for writ of
error, shall file it and the accompanying record from
the court of appeals, and shall enter the filing upon the
docket, but he shall not be required to receive the
application and record from the post office or express
office unless the postage or express charges shall have
been paid. The clerk shall notify the attorneys of record
by letter of the filing of the application in the Supreme
Court.

Rule 133. Orders on Applications for Writ of Error.
(a) Notation on Denial of Application. In all cases where

the judgment of the court of appeals is correct and
where the principles of law declared in the opinion of
the court are correctly determined, the Supreme Court
will refuse the application with the docket notation
"Refused." In all cases where the Supreme Court is not
satisfied that the opinion of the court of appeals in all
respects has correctly declared the law, but is of the
opinion that the application presents no error which
requires reversal, the Court will deny the application
with the notation "Refused. No Reversible Error." In all
cases where the Supreme Court is without jurisdiction
of the case as presented in the application, it will dismiss
the application with the docket notation 'Dismissed for
Want of Jurisdiction."

(b) Conflict in Decisions. In cases of conflict named in
subsection (a)(2) of section 22.001 of the Government
Code, the Supreme Court will grant the application for
writ of error, unless it is in agreement with the decision
of the court of appeals in the case in which the applica-
tion is filed. In that event said Supreme Court will so
state in its order, with such explanatory remarks as may
be deemed appropriate. If the decision of the court of
appeals is in conflict with a previous opinion of the
Supreme Court, is contrary to the constitution, the
statutes or any rules promulgated by the Supreme
Court, the Supreme Court may, upon granting writ of
error and without hearing argument in the case,
reverse, reform or modify the judgment of the court of
appeals, making, at the same time, such further orders
as may be appropriate.

(c) Moot Cases. If a cause or an appealable portion thereof
is moot, the Supreme Court may, in its discretion and
after notice to the parties, upon granting writ of error
and without hearing argument with reference thereto,
dismiss such cause or the appealable portion thereof
without reference to the merits of the appeal.

Rule 134. When Application Dismissed or Refused.
When the application shall have been filed for a period of ten

days, if the court determines to refuse or dismiss the same,
whether or not the respondent has filed a brief in response, the
clerk of the court will retain the application, together with the
record and accompanying papers, for 15 days from the date of
rendition of the judgment refusing or dismissing the writ. At the
end of that time, if no motion for rehearing has been filed, or
upon the overruling or dismissal of a motion for rehearing, the
Clerk of the Supreme Court shall transmit to the court of
appeals a certified copy of the orders denying or dismissing the
application and of the order overruling the motion for rehear-
ing and shall return all filed papers to the Clerk of the Court of
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Appeals, except the application for writ of error, any brief in
response and any other briefs filed in the Supreme Court.

Rule 135. Notice of Granting, Etc.
When the Supreme Court grants, refuses, or dismisses an

application for writ of error or a motion for rehearing, the clerk
of the court shall notify the parties or their attorneys of record
by letter.

Rule 136. Briefs of Respondents and Others.
(a) Time and Place of Filing. Briefs in response to the

application for writ of error shall be filed with the Clerk
of the Supreme Court within 15 days after the filing of
the application for writ of error unless additional time is
granted.

(b) Form. Briefs of the respondent or other party shall
comply with the provisions of the rules prescribed for
an application for writ of error and particularly with
the provisions of Rule 131(b), (c), (e), (f), (g), and (h).

(c) Objections to Jurisdiction. If the petitioner fails to
assert valid grounds for jurisdiction by the Supreme
Court, the respondent shall state in the brief the reasons
that the Supreme Court has no jurisdiction.

(d) Reply and Cross-Points. Respondent shall confine his
brief to reply points that answer the points in the
application for writ of error or that provide indepen-
dent grounds for affirmance and to such cross-points
that respondent has preserved and that establish
respondent's rights.

(e) Reliance on Prior Brief. If respondent relies upon his
brief in the court of appeals, respondent shall file with
the Clerk of the Supreme Court 12 legible copies of such
brief.

(f) Amendment. The brief in response may be amended at
any time when justice requires upon such reasonable
notice as the court may prescribe.

Section Ten. Direct Appeals.

Rule 140. Direct Appeals.
In compliance with section 22.001(c) of the Government

Code, the following rules of procedure for direct appeals to the
Supreme Court are promulgated.

In obedience to an act of the Regular Session of the Forty-
eighth Legislature approved February 16, 1943, and entitled
"An Act authorizing appeals in certain cases direct from trial
courts to the Supreme Court; authorizing the Supreme Court to
prescribe rules of procedure for such appeals; and declaring an
emergency," which act was passed by authority of an amend-
ment known as Section 3-b of Article 5 of the Constitution, the
following procedure is promulgated:

(a) In view of Section 3 of Article 5 of the Constitution
which confines the appellate jurisdiction of the
Supreme Court to questions of law only, this court
under the present and later amendment, above cited,
and such present and any future legislation under it, has
and will take appellate jurisdiction over questions of
law only, and in view of Sections 3, 6, 8 and 16 of such
Article 5, will not take such jurisdiction from any court
other than a district or county court.

(b) An appeal to the Supreme Court directly from such a
trial court may present only the constitutionality or
unconstitutionality of a statute of this State when the
same shall have arisen by reason of the order of a trial
court granting or denying an interlocutory or perma-
nent injunction.

(c) Such appeal shall be in lieu of an appeal to the court of
appeals and shall be upon such question or questions of

law only, and a statement of facts shall not be brought
up except to such extent as may be necessary to show
that the appellant has an interest in the subject matter of
the appeal and to show the proof concerning the pro-
mulgation of any administrative order that may be
involved in the appeal. If the case involves the deter-
mination of any contested issue of fact, even though the
contested evidence should be adduced as to constitu-
tionality or unconstitutionality of a statute, or as to the
validity or invalidity of an administrative order, nei-
ther the statute or statutes, above mentioned, nor these
rules, apply, and such an appeal will be dismissed.

(d) Except where they are inconsistent with this rule, the
rules now or hereafter prescribed in instances of appeal
to the court of appeals shall, insofar as they are applica-
ble, apply to appeals to the Supreme Court pursuant to
such amendment to the Constitution and the legislation
thereunder.

Section Eleven. Motions in the Supreme Court.

Rule 160. Form and Content of Motions for Extension of Time.
All motions for extension of time for filing an application for

writ of error shall be filed in, directed to, and acted upon by the
Supreme Court. A copy of the motion shall be filed at the same
time in the court of appeals and the Clerk of the Supreme Court
shall notify the court of appeals of the action taken on the
motion by the Supreme Court. Each such motion shall specify
the following:

(a) The court of appeals and the date of its judgment,
together with the number and style of the case;

(b) the date upon which the last timely motion for rehear-
ing was overruled;

(c) the deadline for filing the application; and
(d) the facts relied upon to reasonably explain the need for

an extension.

Section Twelve. Submission and Oral Argument.

Rule 170. Order of Submission.
Causes may be heard and submitted in such order as the

Supreme Court may deem to be in the best interest and conve-
nience of the parties or their attorneys.

Rule 171. Submission Day.
(a) When Case Ready for Submission. A case shall stand

for submission upon the first regular day of the submis-
sion of causes coming after the expiration of 20 days
from the day on which the writ of error was granted;
provided the notice of granting the writ shall have been
given ten days before such submission day. If not so
given, then the case shall be subject to submission on
the first regular submission day which falls ten days
after giving of notice.

(b) Regular Submission Day. Causes in the Supreme Court
will be regularly submitted on Wednesday of each
week, though a case may be set down for submission
upon another day by the permission or direction of the
court.

Rule 172. Argument.
(a) Time. In the argument of cases in the Supreme Court,

each side may be allowed 30 minutes in the argument at
the bar, with 15 minutes more in conclusion by peti-
tioner. In cases involving difficult questions, the time
allotted may be extended by the court, provided
application is made before the day of argument. The
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court may, in its discretion, shorten the time for argu-
ment. It may also align the parties for purposes of
presenting oral argument.

(b) Number of Counsel. Not more than two counsel on
each side will be heard, except on leave of the court.

(c) Amicus Curiae. Counsel for an amicus curiae shall not
be permitted to argue except that he may share time
allotted to one of the counsel who consents and on leave
of the court obtained prior to time for argument.

Section Thirteen. Decision, Judgment and Mandate.

Rule 180. Decision.
In each cause, the Supreme Court shall either affirm the

judgment of the court of appeals, or reverse and render such
judgment as the court of appeals should have rendered, or
remand the cause to the court of appeals, or reverse the judg-
ment and remand the cause to the trial court, if it shall appear
that the justice of the cause demands another trial.

Rule 181. Judgments in Open Court.
In all cases decided by the Supreme Court, its judgments or

decrees will be pronounced in open court; and the opinion of
the court will be reduced to writing in such cases as the court
deems of sufficient importance to be reported. Where the court,
after the submission of a case, is of the opinion that the court of
appeals has entered a correct judgment, and that the writ
should not have been granted, the court may set aside the order
granting the writ, and dismiss or refuse the application as
though the writ had never been granted, without writing any
opinion.

Rule 182. Judgment on Affirmance or Rendition.
Whenever the Supreme Court shall affirm the judgment or

decree of the trial court or the court of appeals, or proceeds to
modify the judgment and to render such judgment or decree
against the appellant in the court of appeals as should have been
rendered by the trial court or the court of appeals, it shall render
judgment against the appellant and the sureties upon his super-
sedeas bond, if any, for the performance of said judgment or
decree, and shall make such disposition of the costs as the court
shall deem proper, rendering judgment against the appellant or
petitioner and the sureties on his appeal or supersedeas bond, if
any, for such costs as are taxed against him.

Rule 183. Enforcement of Judgment.
Upon the rendition by the Supreme Court of any such judg-

ment or decree as is contemplated by the preceding rule, it shall
not be necessary for the trial court from which the cause was
removed to make any further order or decree therein, but the
clerk of the trial court, on receipt of the mandate of the Supreme
Court or the court of appeals, shall proceed to issue execution
thereon as in other cases.

Rule 184. Reversal and Remand.
(a) No Reversal if Error Remediable. If the erroneous

action or failure or refusal to act by either the trial judge
or any judge or official employee of the court of
appeals, shall prevent the proper presentation of a
cause to the Supreme Court, and be such as may be
corrected by the judge or official below, then the judg-
ment shall not be reversed for such error, but the
Supreme Court will direct the said judge or official to
correct the error, and thereafter the Supreme Court will
proceed as if such erroneous action or failure to act had
not occurred.

(b) Reversible Error. No judgment shall be reversed on
appeal and a new trial ordered in any cause on the

ground that an error of law has been committed by the
trial court in the course of the trial, unless the Supreme
Court shall be of the opinion that the error complained
of amounted to such a denial of the rights of the peti-
tioner as was reasonably calculated to cause and proba-
bly did cause the rendition of an improper judgment in
the case, or was such as probably prevented the peti-
tioner from making a proper presentation of his case to
the appellate courts; and if it appears to the court that
the error affects a part only of the matter in controversy
and that such part is clearly separable without unfair-
ness to the parties, the judgment shall only be reversed
and a new trial ordered as to that part affected by such
error, provided that a separate trial on unliquidated
damages alone shall not be ordered if liability issues are
contested.

(c) Nature of Remand. If the judgment of a court of appeals
shall be reversed, the Supreme Court may remand the
case either to the court of appeals from which it came or
to the trial court for another trial.

Rule 185. No Affirmance, Reversal or Dismissal for Want of
Form or Substance.

The Supreme Court will not affirm or reverse a judgment or
dismiss a writ of error for defects or irregularities in appellate
procedure, either of form or substance, without allowing a
reasonable time to correct or amend such defects or irreg-
ularities.

Rule 186. Mandate.
(a) Issuance of Mandate. At the expiration of 15 days from

the rendition of judgment if no motion for rehearing has
been filed, or at the expiration of 15 days after overrul-
ing the motion for rehearing, the clerk shall issue and
deliver the court's mandate in the cause to the lower
court without further payment of costs. In cases in
which the Supreme Court declines to grant an applica-
tion for writ of error, costs of the Supreme Court shall
be paid in the court of appeals and the mandate issued
from that court. Every mandate issued by the Supreme
Court shall contain the file number in the trial court.

(b) Motion for Stay Order. A party may move for a stay of
the mandate pending disposition by the Supreme Court
of the United States of a petition for writ of certiorari.
The motion shall show the grounds for such petition
and the circumstances requiring a stay of the mandate.
The Supreme Court may grant such a stay if it finds that
the grounds are substantial and that serious hardship
would result to the party or others from issuance of the
mandate in the event of reversal by the Supreme Court
of the United States.

(c) Recall of Mandate. If the Supreme Court vacates, mod-
ifies, corrects, or reforms its judgment after the man-
date has issued, the mandate shall have no further effect
and a new mandate may be issued. The clerk shall at
once give notice of such action to the clerk of the court
to which the mandate was directed, and to all parties.

Section Fourteen. Motion for Rehearing.

Rule 190. Motion for Rehearing.
(a) Time for Filing. A motion for rehearing may be filed

with the clerk of the court within 15 days after the date
of rendition of the judgment or decision of the court or
the order refusing or dismissing an application for writ
of error. In exceptional cases, if the ends of justice
require, the court may shorten the time within which
the motion may be filed or even deny the right to file it
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altogether.
(b) Contents and Service. The points relied upon for the

rehearing shall be distinctly specified in the motion.
The motion shall state the name and address of the
attorneys of record for the parties, and if there is no
attorney of record, the name and address of the party.
The party filing such motion shall deliver or mail to
each party, or his attorney of record, a true copy of
such motion, and shall note on the motion so filed with
the clerk that such copies have been so furnished.

(c) Notice of the Motion. Upon the filing of the motion, the
clerk shall notify the attorneys of record or other par-
ties by mail of the filing.

(d) Answer and Decision. The parties shall have five days
after notice in which to file an answer to the motion.
Upon the filing of an answer or the expiration of the
five-day period, the motion shall be deemed submitted
to the court and ready for disposition. The court may
limit the time in which a motion for rehearing or an
answer may be filed, and may act upon any motion at
any time after it is filed. The court for good cause may
deny leave to file a motion for rehearing. The court will
not entertain a second motion for rehearing.

Section Fifteen. Discretionary Review in Criminal
Cases.

Rule 200. Discretionary Review in General.
(a) The Court of Criminal Appeals, on its own motion,

with or without a petition for discretionary review
being filed by the appellant or the State, may review a
decision of a court of appeals in a criminal case.

(b) Discretionary review by the Court of Criminal Appeals
is not a matter of right, but of sound judicial discretion.

(c) In determining whether to grant or deny discretionary
review, the following, while neither controlling nor
fully measuring the Court of Criminal Appeals' discre-
tion, indicates the character of reasons that will be
considered:
(1) Where a court of appeals has rendered a decision in

conflict with the decision of another court of
appeals on the same matter;

(2) Where a court of appeals has decided an important
question of state or federal law which has not been,
but should be, settled by the Court of Criminal
Appeals;

(3) Where a court of appeals has decided an important
question of state or federal law in conflict with the
applicable decisions of the Court of Criminal
Appeals or the Supreme Court of the United
States;

(4) Where a court of appeals has declared unconstitu-
tional, or appears to have misconstrued, a statute,
rule, regulation, or ordinance;

(5) Where the justices of the court of appeals have
disagreed upon a material question of law neces-
sary to its decision; and

(6) Where a court of appeals has so far departed from
the accepted and usual course of judicial proceed-
ings, or so far sanctioned such a departure by a
lower court, as to call for an exercise of the Court
of Criminal Appeals' power of supervision.

(d) A motion for rehearing in the court of appeals shall not
be a prerequisite to the granting of discretionary
review, with or without petition, by the Court of Crim-
inal Appeals.

(e) The Court of Criminal Appeals or any judge thereof
may enter an order requiring the Clerk of the Court of

Appeals to forward promptly the original record in the
case, the opinions of the court of appeals, the motions
filed therein, and certified copies of any judgments and
orders of the court of appeals to the Court of Criminal
Appeals in order to aid the court in deciding whether to
grant or deny discretionary review. If discretionary
review is not granted, the court will enter an order to
return the appellate record to the Clerk of the Court of
Appeals.

Rule 201. Discretionary Review Without Petition.
(a) The Court of Criminal Appeals may on its own motion

by a vote of any four judges of the court grant review of
a decision of a court of appeals in a criminal case at any
time before the court of appeals' decision becomes final
as determined by Rule 86, and this rule. An order
granting review shall be filed with the Clerk of the
Court of Criminal Appeals who shall send a copy to the
Clerk of the Court of Appeals.

(b) In order to provide sufficient time for the Court of
Criminal Appeals to decide whether to grant or deny
discretionary review, the court or a judge thereof may
file an order for review with the Clerk of the Court of
Criminal Appeals who shall send a copy to the Clerk of
the Court of Appeals.

(c) Unless otherwise limited in the order itself, an order for
review shall extend the 45 days' time before issuance of
the mandate of the court of appeals for an additional 45
days. An order for review shall be signed by a judge of
the Court of Criminal Appeals.

(d) An order granting review prevents the issuance of the
mandate of a court of appeals pending the further order
of the Court of Criminal Appeals.

(e) If four judges do not agree to review a decision of a
court of appeals within the time as extended under (c)
above, the mandate of the court of appeals shall issue.

Rule 202. Discretionary Review With Petition.
(a) The Court of Criminal Appeals may review a decision

of a court of appeals in a criminal case upon petition by
the appellant or the State.

(b) The original petition shall be filed with the Clerk of the
Court of Appeals which delivered the decision within
30 days after the day the judgment is entered or within
30 days after the day the last timely motion for rehear-
ing is overruled.

(c) Even if the time specified in paragraph (b) has expired, a
party who is otherwise entitled to file a petition may do
so within 10 days after the timely filing of another
party's petition.

(d) A petition for discretionary review shall be as brief as
possible. It shall be addressed to the "Court of Criminal
Appeals of Texas" and shall state the name of the party
or parties applying for review. The petition shall
include the following:
(1) Index. The petition should contain at the front

thereof a subject index, including an abbreviated
rendition of the ground or question presented for
review, with page references where the discussion
of each ground or question presented may be
found and also a list of authorities alphabetically
arranged, together with references to pages of the
petition where same are cited.

(2) Statement of the Case. The petition shall contain a
brief general statement of the nature of the case.
Such statement should seldom exceed one-half
page. The details of the case should be reserved to
be stated in connection with the grounds or ques-
tions to which they are pertinent.
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(3) Statement of the Procedural History of thie Case.
The petition should state the dates of the delivery
of any opinion or order of the court of appeals, the
dates of the filing of any motion for rehearing or a
statement that none was filed, and the dates of the
overruling or other disposition of any motions for
rehearing.

(4) Grounds for Review. A statement of the grounds
upon which the petition is predicated shall be
stated in short form without argument and the
grounds shall be separately numbered. Where the
party filing the petition has access to the record, he
shall (after each ground) refer to the page of the
record where the matter complained of is found. In
lieu of grounds for review, the petition may con-
tain the questions presented for review, expressed
in the terms and circumstances of the case but
without unnecessary detail. The statement of the
questions should be short and concise and should
not be argumentative or repetitious.

(5) Reasons for Review. A direct and concise argu-
ment, with supporting authorities, amplifying the
reasons relied on for the granting of review. See
Rule 200(c). The opinions of the court of appeals
will be considered with the petition, and state-
ments therein, if accepted by counsel as correct,
need not be repeated.

(6) Prayer for Relief. The nature of the relief sought by
the petition should be clearly stated.

(7) The Court may strike, order redrawn or sum-
marily refuse any petition for discretionary review
that is unnecessarily lengthy or is not prepared in
conformity with these rules.

(8) The petition for discretionary review may be type-
written or printed. If it is typewritten, it must be
with a double-space between the lines and on
heavy white paper (81/2 inches x 11 inches) in clear
type. The Clerk of the Court of Appeals shall file
the original petition and forward it, together with
any copies furnished by the petitioner pursuant to
Rule 4(b)(2), to the Court of Criminal Appeals.

(e) When a petition for discretionary review is filed in the
court of appeals, the petitioner shall, at the same time,
cause copies of the petition to be delivered to the
attorney of record for the opposing party and to the
State Prosecuting Attorney, P.O. Box 12405, Austin,
Texas 78711.

(f) Within 15 days after the filing of the petition for discre-
tionary review the Clerk of the Court of Appeals shall
note upon his record the filing of said petition, and
forward to the Clerk of the Court of Criminal Appeals
the petition and any copies thereof furnished by coun-
sel, together with the original record in the case, the
motions filed therein, and certified copies of any judg-
ments, opinions and orders of the court of appeals. The
clerk need not so forward any exhibits that are not
documentary in nature unless ordered to do so by the
Court of Criminal Appeals.

(g) The petition with the original record in the case, the
motions filed therein, and certified copies of any judg-
ments, opinions, and orders of the court of appeals
shall be filed with the Court of Criminal Appeals.

(h) The Clerk of the Court of Criminal Appeals shall
receive all petitions for discretionary review, shall file
the petition and the accompanying record from the
court of appeals, shall enter the same upon the docket,
and shall notify the attorneys of record by United States
mail of the filing and docketing of petitions for discre-
tionary review in the Court of Criminal Appeals. The

opposing party shall have 30 days after the timely filing
of the petition in the Court of Criminal Appeals unless
additional time is allowed, within which to file a reply
to the petition with the Clerk of the Court of Criminal
Appeals. When a reply is filed or the time for filing same
has expired, the petition shall be deemed submitted to
the court and ready for disposition. The court may
dispense with notice and may grant or refuse the peti-
tion immediately upon the filing of the petition where,
in its opinion, the circumstances require it.

(i) True copies of all replies, motions, and papers delivered
to the Clerk of the Court of Criminal Appeals for filing
shall be served on the opposing counsel and the State
Prosecuting Attorney, P.O. Box 12405, Austin, Texas
78711.

(j) The petition or any reply may be amended or supple-
mented at any time when justice requires upon such
reasonable terms as the court may prescribe. The
record may be amended in the Court of Criminal
Appeals under the same circumstances and on the same
terms as in the court of appeals.

(k) After administrative processing, a petition for discre-
tionary review shall be assigned by the administrative
staff to a judge, in rotation, and the judge to whom such
assignment is made shall have the responsibility for
making an initial review and of reporting on such peti-
tion to the court for a determination of whether to grant
or refuse the petition for discretionary review.

If four judges of the Court of Criminal Appeals do
not vote to grant a petition for discretionary review, the
court will refuse the petition with a docket notation"refused." If four judges vote to grant the petition for
discretionary review, the court shall enter the docket
notation that discretionary review is "granted" and the
case shall be set for submission on oral argument. Pro-
vided, however, that the court, in its discretion, upon
granting discretionary review and without hearing oral
argument, may affirm, reverse, reform, correct, or
modify the decision of the court of appeals, making
such further orders as may be appropriate. Moreover,
after the granting of discretionary review, if five judges
are of the opinion that discretionary review was
improvidently granted, the petition may be dismissed.

(1) When the court refuses or dismisses a petition for dis-
cretionary review, whether the respondent has filed a
reply or not, the clerk of the court will retain the
petition, together with the record and accompanying
papers, for at least 15 days from the date of rendition of
the order refusing or dismissing discretionary review.
At the end of that time, if no motion for rehearing has
been timely filed, or upon the overruling or dismissal of
such motion, in case one has been filed, the Clerk of the
Court of Criminal Appeals shall transmit to the court of
appeals which rendered the decision below a certified
copy of the orders refusing or dismissing such petition
and of any order overruling a motion for rehearing
thereof, and shall return the appellate record to the
clerk thereof, but shall retain the petition for discretion-
ary review.

Rule 203. Brief on the Merits.
(a) If review is granted, the petitioning party (or, if there

was no petition, the party who lost in the court of
appeals) shall file a brief within 30 days after the grant-
ing of review.

(b) The opposing party shall file a brief within 30 days after
the filing of the petitioning party's brief.

(c) Briefs shall comply with Rule 74. Copies shall be filed
and served as required by Rule 202(i).
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(d) The Court of Criminal Appeals may direct that a party
file a brief, or another brief, in a particular case.

Section Sixteen. Direct Appeals and Extraordinary
Matters Including Post Conviction
Applications for Writ of Habeas Cor-
pus.

Rule 210. Direct Appeals in Death Penalty Cases.
(a) Record. Rules 50 through 55 shall govern preparation

and filing of the record on appeal of a case in which the
death penalty has been assessed.

(b) Briefs. Appropriate provisions of Rule 74 shall govern
preparation and filing of briefs in a case in which the
death penalty has been assessed, except only an original
and one copy need be filed.

Rule 211. Extraordinary Matters.
(a) Motion for Leave. A motion for leave to file must

accompany original applications for writ of habeas
corpus, mandamus, and other extraordinary writs and
motions and 11 copies of such papers shall be presented
to the clerk for distribution to the judges of the court.

(b) Initial Review. After administrative processing, all
original applications for writ of habeas corpus, man-
damus, and other extraordinary writs, shall be assigned
by the administrative staff to a judge, in rotation, and
the judge to whom such assignment is made shall have
the responsibility for making an initial review and of
reporting on such case to the court for a determination
of whether to grant leave to file. Upon presentation to
the court, motion for leave to file may be denied or the
application may be handled in accordance with such
other instructions or orders as shall be issued by the
court.

(c) Tentative Disposition. In the event at least five mem-
bers of the court are of the tentative opinion that the
case should be filed and set for submission, motion for
leave to file will be granted and the case shall then be
handled and disposed of in accordance with such
instructions or orders as maybe issued by the court. No
motions for rehearing or reconsideration will be enter-
tained from the denial of a motion for leave to file an
original application. The court, however, may recon-
sider such a denial of a motion for leave to file on its
own motion.

Rule 212. Special Cases.
(a) Presentation of Motions. Motions for extension of time

and motions filed with respect to cases pending on the
court's docket (e.g., to advance on the docket), after
administrative processing, shall be presented by the
clerk or the administrative staff to the Presiding Judge,
or to a judge designated by the Presiding Judge, who
may grant or deny the motion or refer it to the en banc
conference for consideration.

(b) Disposition. The motion will be handled and disposed
of in accordance with the instructions of the Presiding
Judge, the designated judge, or the en banc conference.

Rule 213. Postconviction Applications for Writs of Habeas
Corpus.

(a) Initial Review. After administrative processing, post-
conviction applications for writ of habeas corpus pur-
suant to Article 11.07 of the Code of Criminal Pro-
cedure shall be assigned by the administrative staff to a
judge, in rotation, and the judge to whom such an

assignment is made shall have the responsibility of
making an initial review and reporting on such case to
the court. The court may deny relief upon the findings
and conclusions of the trial court with or without an
evidentiary hearing. The court may likewise deny relief
based upon its own review of the application or may
issue such other instructions or orders as may be appro-
priate.

(b) Tentative Disposition. In the event that at least five
members of the court are of the tentative opinion that
the case should be filed and set for submission to the
court, the cause will be docketed and heard as though
originally presented to the court or as an appeal. No
motions for rehearing or reconsideration will be enter-
tained from a denial of relief without docketing of the
cause. The court, however, may on its own motion
reconsider such initial disposition.

Section Seventeen. Submissions, Oral Arguments and
Opinions.

Rule 220. Notification.
Unless the Court of Criminal Appeals directs that a particular

cause be argued orally, when a cause may be submitted on oral
argument the Clerk of the Court of Criminal Appeals shall
notify counsel of record to inform the clerk within 30 days from
the date on the notification whether oral argument is desired.
Failure to respond timely will constitute a waiver of oral argu-
ment. The clerk is directed to use all reasonable diligence to
notify counsel of record of settings, but failure to receive notice
will not necessarily prevent submission of the cause on the day
it is set.

Rule 221. Oral Argument.
Unless extended by the Court of Criminal Appeals in a

special case, the total maximum time for oral argument shall be
20 minutes per side. Counsel for the appellant or petitioner is
entitled to open and conclude the argument. Counsel will not be
permitted to read at length from the briefs, records, or
authorities. Counsel may make an oral correction to his brief,
but multiple additional citations should not be made orally;
they should be reduced to writing and filed with the clerk.

Rule 222. Submissions En Banc.
(a) The court shall sit en banc for hearing appeals in death

penalty cases, cases of discretionary review, cases in
which leave to file was granted under Rule 211(a), cases
which were docketed under Rule 213(b), and rehearings
under Rule 230.

(b) The clerk, as directed by the court, shall at appropriate
times in advance of submission set cases for submission
en banc.

(c) After they are submitted, the cases shall be arranged by
the clerk in nine separate stacks, with such stacks to be
as nearly equal in terms of workload as the clerk in his
judgment shall determine. The court shall then, in the
presence of a majority of the judges, determine by lot
which stack shall be assigned to which judge for initial
study, drafting of opinion, and reporting to the en banc
conference.

Rule 223. Opinions.
(a) In each case decided by it the Court of Criminal

Appeals will deliver a written opinion setting forth the
reason for its decision and germane precedent extant.
Any judge may file an opinion dissenting from or con-
curring in the decision of the Court.

(b) A majority of the judges shall determine whether opin-
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ions delivered by the Court of Criminal Appeals shall
be signed by a judge or be issued per curiam and
whether they shall be published.

(c) Unpublished opinions shall neither be deemed nor cited
as precedent.

(d) On the date of delivery of any opinion or order the
Clerk of the Court of Criminal Appeals shall mail cop-
ies of said opinions or orders to (1) counsel of record (2)
the State Prosecuting Attorney, (3) the clerk of the trial
court, and (4) the Clerk of the Court of Appeals which
rendered the decision below, and (5) an appellant repre-
senting himself.

Section Eighteen. Rehearings and Mandate.

Rule 230. Rehearings.
(a) A motion for rehearing may be filed with the Clerk of

the Court of Criminal Appeals within 15 days after the
initial opinion or order is delivered, unless the time is
shortened or enlarged by the court. However, no
motion for rehearing will be received from an order
granting discretionary review.

(b) The motion for rehearing must briefly and distinctly
state its grounds, together with any supporting argu-
ments. A reply to the motion need not be filed unless
requested by the court. An original and 11 copies of the
motion and any reply thereto shall be filed. Copies of
the motion and any reply shall be delivered to the
opposing party and the State Prosecuting Attorney,
P.O. Box 12405, Austin, Texas 78711. Any motion for
rehearing or reply thereto may be amended or supple-
mented with leave of the court at any time prior to final
disposition. A motion for rehearing or a reply thereto is
not subject to oral argument.

(c) If five members of the Court are of the opinion that a
rehearing should be granted in whole or in part, the
motion will be granted and the cause will be thereafter
set for submission to the court. Otherwise, the motion
for rehearing will be denied.

(d) The clerk will give all parties notice of the disposition of
the motion.

(e) If a motion for rehearing is granted, the court may
resubmit the case without oral argument. If oral argu-
ment is permitted, counsel will be limited to 15 minutes
per side. The movant is entitled to open and conclude
the argument. The clerk will notify all parties of the
time for such resubmissions.

(f) If the court delivers an opinion on rehearing which
changes the disposition of the cause from that on origi-
nal submission, the losing party may file a motion for
rehearing within 15 days after said opinion is delivered.
In such event, the procedures outlined in (a) through (e)
above will be followed.

Rule 231. Mandate.
When a decision of the Court of Criminal Appeals becomes

final, the clerk of the court shall issue a mandate to the court
below, including the court of appeals whose decision has been
reviewed on petition for discretionary review. A decision of the
court shall be final at the expiration of 15 days from the ruling
on the final motion for rehearing or from the rendition of the
decision if no motion for rehearing is filed.

Rule 232. Stay of Mandate.
The Court of Criminal Appeals may stay the mandate of the

court for not more than 60 days on motion of a party to permit
the timely filing of an appeal or petition for writ of certiorari to
the United States Supreme Court. After the expiration of the

time mentioned in this rule, the mandate of the court shall issue.

Rule 233. Stay of Execution in Death Penalty Cases.
The order of a trial court setting the date for execution in a

death penalty case may be modified or withdrawn by that trial
court should such court determine that an evidentiary hearing
or other proceedings are necessary on an application for writ of
habeas corpus filed pursuant to Article 11.07 of the Code of
Criminal Procedure. In such event the warrant of execution
shall be recalled.

Rule 234. Undisposed Cases.
All cases filed in the Court of Criminal Appeals and not

disposed of at the end of the term shall be automatically con-
tinued to the next succeeding term of said court.

LIST OF REPEALED STATUTES

The following enumerated articles of the Code of Criminal
Procedure of 1965, enacted by Acts 1965, 59th Leg., Ch. 722,
effective January 1, 1966, and amendments and additions
thereto through the 1985 Regular Session of the 69th Legislature
are deemed to be repealed as they relate to posttrial, appellate
and review procedures in criminal cases and criminal law mat-
ters pursuant to House Bill No. 13, Acts 1985, 69th Leg., Ch.
685, p. 5136. Their repeal is effective simultaneously with the
effective date of the comprehensive body of rules promulgated
by the Court of Criminal Appeals. All consecutive numbers in
the enumeration are inclusive.

ENUMERATION

Articles: 36.20; 40.01-40.11; 41.01-41.05; 42.04a; 42.06; 44.02
proviso only; 44.03; 44.05; 44.06; 44.08; 44.09; 44.11;
44.21-44.24; 44.26; 44.27; 44.30-44.32; 44.33, except first sen-
tence and section (b); 44.34; 44.36; 44.37; 44.38, including Acts
1985, 69th Leg., Ch. 440, p. 2993; 44.40; 44.45, second sentence
of section (a), subsections (1)-(7) of section (b) and section (d)
only.
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1 Appellate Procedure

Order Adopting an Appendix
For Criminal Cases to Texas Rules
Of Appellate Procedure

BE IT ORDERED by the Court of Criminal Appeals that the
following appended formats prescribed for the record on
appeal and related forms are hereby adopted and promulgated
to apply in criminal cases and criminal law matters [Article V,
§5 and Article 4.04, C.C.P. 1, under authority of and in confor-
mity with Acts1985, 69th Leg., Ch. 685, p. 5136, §§1-4, Articles
44.33 and 44.45, Code of Criminal Procedure and Rules 18(b),
51(c) and 53(h), Texas Rules of Appellate Procedure.

BE IT FURTHER ORDERED that the Clerk of this Court shall
file with the Secretary of State of the State of Texas, for and in
behalf and as the act of this Court, a duplicate original copy of
this order and this appendix, and the Clerk shall cause them to
be published in the Texas Register and the Texas Bar Journal, as
provided by the above Act.

BE IT FURTHER ORDERED that these formats and rules
become effective September 1, 1986, and remain in effect unless
and until disapproved, modified or changed by the Legislature
or unless and until supplemented or amended by this Court
pursuant to the above authority.

BE IT FURTHER ORDERED that the substance of Rule 201
and of Forms 3, 4 and 5, Rules of Post Trial and Appellate
Procedure, adopted and promulgated July17,1981, as amended
by order dated July 24, 1981, be and they are hereby repealed
effective September 1, 1986.

BE IT FURTHER ORDERED that this order and this appen-
dix shall be recorded in the minutes of this Court, and that the
original of this order signed by members of this Court and of
this appendix shall be preserved by the Clerk of this Court as a
permanent record of this Court.

SIGNED and ENTERED in duplicate originals this 10th day
of April, 1986.

/s/ John F. Onion, Jr.
Presiding Judge

/s/ Tom G. Davis
Judge

/s/ W.C. Davis
Judge

/s/ Sam Houston Clinton
Judge

/s/ Michael J. McCormick
Judge

/s/ Marvin 0. Teague
Judge

/s/ Chuck Miller
Judge

/s/ Charles F. (Chuck) Campbell
Judge

/s/ Bill White
Judge

Appendix for Criminal Cases
Texas Rules of Appellate Procedure

Rule 1. The Record on Appeal
Pursuant to the provisions Rules 51(c) and 53(h), the Court of

Criminal Appeals directs that a record consisting of transcript
and statement of facts (formerly transcription of court
reporter's notes) in case of an appeal or writ of error (Article
44.43, C.C.P.) from trial court to an appellate court shall be
prepared in accordance with applicable Rules in the following
formats, respectively:

(a) Transcript
(1) Proceedings, instruments and other papers spec-

ified in Rule 51(a) and matters designated by the
parties pursuant to Rule 51(b) shall be collected
and copied and then assembled by the clerk of the
trial court in the order in which they occurred or
were filed. The judge of the trial court may order
included a copy of any proceeding, instrument or
paper he deems proper, except original papers and
exhibits [see Rule 51(d)]. There must be space
between the materials such that each may be read-
ily distinguished from the other, and there must be
noted at the top the name of each instrument and
other papers and at the bottom the date of filing.
As far as practicable each order and judgment shall
show the date of signing by the judge, as well as the
date of entry in the minutes.
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(2) The transcript is and shall be designated Volume 1
of the record (or more if necessary), and con-
secutive pagination must be at the foot of each
page.

(3) The front cover page shall be labeled in bold type
"TRANSCRIPT" and it shall state the number and
style of the criminal case, the court in which the
case is pending, the name of the judge presiding
and the names and mailing addresses of attorneys
for the parties. The Clerk shall endorse thereon the
day the transcript was transmitted to the court of
appeals and shall sign his name officially thereto,
and shall provide a space for the Clerk of the Court
of Appeals to endorse his filing thereon, showing
the date received, and to enter the docket number
assigned to the cause. For those purposes the fol-
lowing form will be sufficient.

TRANSCRIPT

(Trial Court) No.

In the - District (County) Court of

County, Texas, Honorable

Judge Presiding.

Appellant

VS.

The State of Texas

Appealed to the Court of Appeals for the - Supreme Judicial

District of Texas, at

Texas.

Appellate Attorney for

Appellant:

(name)

(address)

Appellate Attorney for

State:

(name)

(address)

Delivered to Court of Appeals for the - Supreme Judicial

District of Texas, at , Texas

on the - day of __ , 19.

(signature)

(name of trial court clerk)

(title)

(Court of Appeals) Cause No. __

Filed in the Court of Appeal for the - Supreme Judicial

District of Texas, at Texas

this - day of __ , 19.

, Clerk

By , Deputy

VOLUME -

(4) Contents may be either legibly duplicated, printed
or typewritten. Typewriting shall be on good
heavy white paper, in clear type not less than
standard pica type, with a double space between
the lines and types on only one side of the paper,
with no sheet cut or mutilated. When printed the
transcript must be on both sides of the paper, in
not less than small pica type, bound and paged in

Remember family or friends
with Special Occasion, Get Well
or Memorial cards.

WE'RE FIGHTING FOR

YOUR LIFE

American Hearth
Association
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pamphlet form of octavo size and fastened at the
back; in all other respects it shall conform to rules
for typewritten transcripts.

(5) On the first pages there shall be a detailed index
identifying each instrument or other paper as it is
denominated and indicating the page where it
appears. The index must conform to the order in
which matters appear as transcribed, rather than
alphabetical. It shall be double spaced.

(6) After the index there shall be a caption in substan-
tially the following form:

The State of Texas
County of

At a term of _(County Court
or Judicial District Court) of
County, Texas, which began on the - day of

, 19-, and which terminated (or
will terminate by operation of law) on the - day
of ,19-, the Honorable __
sitting as Judge of said court, the following pro-
ceedings were held in this cause towit:

(Trial Court) No.

THE STATE OF TEXAS IN THE - COURT

VS.

(NAME OF DEFENDANT) OF - COUNTY, TEXAS

STATEMENT OF FACTS
Volume II of - Volumes

APPEARANCES:

(Attorney for the State)
(Mailing address)

For the State of Texas;

(Attorney(s) for Defendant)

(Mailing address(es))

For the Defendant.

The State of Texas

No.

(6) A transcript shall conclude with a certificate in
substantially the following form:

The State of Texas
County of

I, Clerk of the
Court of .County,

Texas, do hereby certify that the above and fore-
going proceedings, instruments and other papers
contained in Volume -, Pages - inclusive,
to which this certification is attached and made a
part thereof, are true and correct copies of all
proceedings, instruments and other papers spec-
ified by Rule 51(a) and matters designated by the
parties pursuant to Rule 51(b) in Cause No. .,
styled The State of Texas vs.
in said court.

GIVEN UNDER MY HAND AND SEAL of
said Court at Office in Texas
this - day of __ ., 19__

(name)
(title)

By Deputy

(b) Statement of Facts
(1) The front cover page shall state the number and

style of the criminal case, the court in which the
proceeding is pending, the names and mailing
addresses of attorneys for the parties. It shall be
labeled in bold type "STATEMENT OF FACTS"
and it shall be designated as Volume II of the
record (or the next consecutive Roman numeral).
For those purposes the following form will be suffi-
cient.

On the - day of __ , 19-, the above
and entitled cause came on to be heard (for trial) in
the said Court, Honorable (name of judge presid-
ing), Judge Presiding, and the following proceed-
ings were held, towit:

(2) The statement of facts shall be typewritten or
printed on opaque and unglazed white paper not
less than 13-pound weight, 81/2 by 11 inches in size,
in good standard type of pica size, 10 or 12 letters
per linear inch, double spaced and in upper and
lower case type, an average of 25 lines of type per
page and typed on only one side of the paper, with
no sheets cut or multilated. The margin on the left-
hand side of the page shall be not less than 11/4
inches nor more than 2 inches. The pages shall be
numbered consecutively at the bottom of each
page, securely bound on the left margin, and
labeled on the cover thereof "Volume - of -

Volumes."
(3) Each separate proceeding and hearing (pretrial

hearing, voir dire, trial on the merits, punishment
hearing, etc.) shall be bound in a separate volume,
or as many volumes as necessary to prevent each
from being more than two inches thick, and the
first page of the statement of facts of each such
proceeding or hearing shall be numbered "1" and
each page thereafter numbered consecutively at
the foot of the page.

(4) The court reporter shall include at the beginning of
each volume of the statement of facts both an
alphabetical and chronological index referring to
the page at which the direct examination, the
cross-examination, the re-direct examination, and
the re-cross examination of each witness begins.
The index may be as shown in the following exam-
ple or in any other form which shows the same
information:

INDEX

WITNESS
John Doe

DIRECT
4

RE-DIRECT
16

CROSS
8

RE-CROSS
20
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The index shall be placed in front of each volume
of the statement of facts and a master index of all
witnesses shall be placed in the first volume of the
statement of facts.

The court reporter shall also show in a sepa-
rate table in the first volume of the statement of
facts the page at which any exhibit or other docu-
ment copied therein appears, and the pages at
which it is identified (when an exhibit is identified
by more than one witness, page references shall be
made where each witness identified the exhibit),
offered, marked, received, and shown. The table
of exhibits may be as shown in the following exam-
ple or in any other form which shows the same
information:

EXHIBITS' TABLE

EXHIBIT NUMBER
$-1

MARKED
3

OFFERED
5

DESCRIPTION
Copy of Judgment
in Cause #13112

IDENTIFIED

REC'D
6

SHOWN
82

(5) Unless ordered otherwise pursuant to Rule 51(d),
neither physical evidence (gun, clothing, con-
trolled substance, etc.) nor ordinarily an original
exhibit is to be included in the record on appeal.
Each item of physical evidence must be described
alone on a separate piece of paper; it and a legible
copy of other exhibits will appear respectively on a
separate page of the statement of facts. However,
when a legible copy of a photograph or any paper

exhibit may not be made, the original exhibit shall
be included in the record under order of the trial
court made pursuant to Rule 51(c).

(6) Copies of exhibits received in each separate pro-
ceeding or hearing, including those descriptions of
physical evidence, will be placed in numerical
order at the end of the statement of facts of that
proceeding or hearing, or in a separate volume if
the exhibit material is voluminous.

(7) The statement of facts shall contain a certificate
signed by the court reporter in substance as fol-
lows:

THE STATE OF TEXAS §
COUNTY OF §

I, - , official court reporter in and
for the _court of
County, State of Texas, do hereby certify that the
above and foregoing contains a true and correct
transcription of all portions of evidence and other
proceedings requested in writing by counsel for the
parties to be included in the statement of facts, in
the above styled and numbered cause, all of which
occurred in open court or in chambers and were
reported by me.

I further certify that this transcription of the
record of the proceedings truly and correctly
reflects the exhibits, if any, offered by the respec-
tive parties.

WITNESS my hand this the - day of
-,19__.

(Signature)
Official Court Reporter

Texas Bar Journal Binders
Are Now Available

Binders for copies of the Texas Bar Journal are now
available for only $8.00 each (plus tax, postage and
handling).

The new binders, which are 93/4" x 121/4" with a
31/2" spine, easily accommodate the magazine's larger
format that was adopted with the January 1986 issue.

And with room to spare, the binders will hold the
smaller-sized Bar Journals that were published each
year through 1985.

The binders are available from the State Bar Sales
Department. Please use the form at right to order your
Texas Bar Journal binders today.

Send this order form with your check to:
Sales Desk - State Bar of Texas
P.O. Box 12487, Capitol Station
Austin, TX 78711

Please allow three weeks for delivery.

Permanent Bar card number
(Required to process your order)

Name

Address

City/State/Zip

Order placed by

ED Please check if this is a change of address.

Quantity (1502) @ $8.00 each
Total for items ordered $__

Add 5.125% sales tax
(please include tax or exemption certificate)

(omit if out of state) $__

Add 1% Austin MTA Tax
(applicable only to Austin area residents)

(1502)-246 Postage and handling (per order) $ 2.00

TOTAL (Please make checks payable to
State Bar of Texas) $__

June1986 Texas Bar Journal 597



Rile 2. Supplemental Record on Appeal.
Pursuant to the provisions of Rule 45 the Court of Criminal

Appeals directs that a supplemental record consisting of mate-
rial in a transcript or a statement of facts shall be prepared in the
format prescribed for each in 1(a) and (b), respectively, so fat as
it is feasible, and that the supplemental record be certified in
one of the following forms as appropriate.

(a) Form 1:

The State of Texas §
v. §

In the - Court

[Defendant] § - County, Texas

Order for Supplemental [or
"Modified"] Record Without Hearing

A supplemental record [or "modification of the
record"] having been deemed necessary on the defen-
dant's motion [or "the State's motion," or "both parties'
motion(s)," or "the court's own motion," or "the order
of the Court of Appeals," or "the order of the Court of
Criminal Appeals"], and the defendant and the State
having been notified by certified or registered mail of
same, and both parties having waived in writing a
formal hearing thereon, the Court finds that the record
is supplemented [or "modified"] in the following partic-
ulars and orders the same to be transmitted or delivered
to the [name of proper court].

Supplemental Transcript, Vol. I, comprising pages
1- ,

Statement of Facts; Vol. -' comprising pages
1-_, [etc. ].

Signed and ordered entered this - day of
_____19.

motion(s)," or "the court's own motion,"' or "the order
of the Court of Appeals," or "the order of the Court of
Criminal Appeals"], and the defendant and the State
having been notified by certified or registered mail of
same, and the defendant [or "the State," or "both par-
ties"] have objected within 5 days from receipt of
notice, the court set the matter down for hearing, and,
after hearing, entered orders which caused the record to
speak the truth. Such proceeding is included in the
record. The Court finds that the record is supplemented
[or "modified"] in the following particulars and orders
the same to be transmitted or delivered to the [name of
proper court].

Supplemental Transcript, Vol. I, comprising pages
1-,

Statement of Facts, Vol. -, comprising pages
1-, [etc.].

Signed and ordered entered this - day of
____,19.

Judge Presiding

Rule 3. Preparing the Appellate Record.
Pursuant to Rule 18(b) the Court of Criminal Appeals directs

that envelopes containing a record on appeal shall conform to
every specification in that rule; that the front of each envelope
shall be printed substantially as shown on the form below and
that the clerk of an appellate court must set forth on the front of
the first envelope containing the record on appeal the informa-
tion so prescribed.

(a) Form 3:

2

Judge Presiding No.

The State of Texas §
V. §
[Defendant] §

In the __ Court
of

_ _ County, Texas

Order for Supplemental [or
"Modified"] Record Without Hearing

The supplemental record [or "modification of the
record"] having been deemed necessary on the defen-
dant's motion [or "the State's motion," or "both parties'

0 1

Appellant

3

County

1 Court of Appeals shall use this line.

2 Court of Criminal Appeals shall use this line.

3 Offense and punishment shall be entered on this line.

Trial Court

Trial Court No.

Trial Judge

Disposition

Date

Justice - P.C. - S

Panel __ Quarter En Banc __

S/F

St.B.

Ap. B.

Supp. Tr.

Supp. B.

Pro Se
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Texas Rules of Civil Procedure

Order of April 10, 1986 Adopting

Amendments
To Texas Rules of Civil Procedure
Effective September 1,1986

IT IS ORDERED by the Supreme Court of Texas with refer-
ence to the Texas Rules of Civil Procedure:

1. That the following amendments to existing rules are made
and the following rules are repealed;

2. That such amendments become effective on September 1,
1986;

3. That the notes appended to these amendments are for the
convenience of the bench and bar, but they are not a part of the
rules and they are incomplete;

4. That this order showing amendments and appending
notes shall be filed by the Clerk of this Court, for and in behalf
and as the act of this Court, by means of a duplicate original
copy of this order, with the Secretary of State; and the publica-
tion of such amendments shall be made by the Clerk of this
Court, for and in behalf and as the act of this Court in the Texas
Bar Journal and a copy thereof mailed by said Clerk to each
registered member of the State Bar of Texas, at least 60 days
before the effective date thereof;

5. That this order, including such amendments with the
appended notes, shall be recorded in the minutes of this Court,
and that one original filed copy of this order shall be preserved
by the Clerk of this Court as a permanent record of this Court;

6. That the rules now so amended are as follows: 2, 3a, 5,
18a, 306a, 306c;

7. That the rules now repealed are as follows: 14a, 18b, 21c,
352-515;

SIGNED AND ENTERED in duplicate originals this 10th day
of April, 1986.

/s/ John L. Hill
Presiding Justice

/s/ Sears McGee
Justice

/s/ Robert M. Campbell
Justice

/s/ Franklin S. Spears
Justice

/s/ C.L. Ray
Justice

/s/ James P. Wallace
Justice

/s/ Ted Z. Robertson
Justice

/s/ William W. Kilgarlin
Justice

/s/ Raul A. Gonzalez
Justice

Rule 2. Scope of Rules.
These rules shall govern the procedure in the justice, county,

and district courts of the State of Texas in all actions of a civil
nature, with such exceptions as may be hereinafter stated.
Where any statute in effect immediately prior to September 1,
1941, prescribed a rule of procedure in lunacy, guardianship, or
estates of decedents, or any other probate proceedings in the
county court differing from these Rules, and not included in the
"List of Repealed Statutes," such statute shall apply; and where
any statute in effect immediately prior to September 1, 1941, and
not included in the "List of Repealed Statutes," prescribed a rule
of procedure in any special statutory proceeding differing from
these rules, such statute shall apply. All statutes in effect imme-
diately prior to September 1, 1941, prescribing rules of pro-
cedure in bond or recognizance forfeitures in criminal cases are
hereby continued in effect as rules of procedure governing such
cases, but where such statutes prescribed no rules of procedure
in such cases, these rules shall apply. All statutes in effect
immediately prior to September 1, 1941, prescribing rules of
procedure in tax suits are hereby continued in effect as rules of
procedure governing such cases, but where such statutes pre-
scribed no rules of procedure in such cases, these rules shall
apply; provided, however, that Rule 117a shall control with

June1986 Texas Bar Journal 599



respect to citation in tax suits.

Change by Order of April 10, 1986, effective September 1,
1986.

Comment: Amended to delete any reference to appellate
procedure.

Rule 3a. Rules by Other Courts.
Each administrative judicial district, each district court, and

each county court may, from time to time, make and amend
rules governing its practice not inconsistent with these rules.
Copies of rules and amendments so made shall before their
promulgation be furnished to the Supreme Court of Texas for
approval.

Change by Order of April 10, 1986, effective September 1,
1986.

Comment: Amended to delete any reference to appellate
procedure. The words "Court of Appeals, each" have
been deleted.

Rule 5. Enlargement.
When by these rules or by a notice given thereunder or by

order of court an act is required or allowed to be done at or
within a required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in its discre-
tion (a) with or without motion or notice, order the period
enlarged if application therefor is made before the expiration of
the period originally prescribed or as extended by a previous
order; or (b) upon motion permit the act to be done after the
expiration of the specified period where good cause is shown for
the failure to act; but it may not enlarge the period for taking
any action under the rules relating to new trials except as stated
in these rules; provided, however, if a motion for new trial is
sent to the proper clerk by first-class United States mail in an
envelope or wrapper properly addressed and stamped and is
deposited in the mail one day or more before the last day for
filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed filed in
time; provided, however, that a legible postmark affixed by the
United States Postal Service shall be prima facie evidence of the
date of mailing.

Change by Order of April 10, 1986, effective September1,
1986.

Comment: Amended to delete any reference to appellate
procedure.

The phrase "or motions for rehearing or the period for
taking an appeal or writ of error from the trial court to
any higher court or the period for application for writ of
error in the Supreme Court" and the phrase "motion for
rehearing, any matter relating to taking an appeal or writ
of error from the trial court to any higher court, or
application for writ of error" have been deleted.

Rule 14a. Repealed by Order of April 10, 1986, effective Sep-
tember 1, 1986.

Rule 18a. Recusal or Disqualification of Judges.
(a) At least ten days before the date set for trial or other

hearing in any court other than the Supreme Court, the
Court of Criminal Appeals or the court of appeals, any
party may file with the clerk of the court a motion
stating grounds why the judge before whom the case is
pending should not sit in the case. The grounds may
include any disability of the judge to sit in the case.

(b) (Unchanged).
(c) (Unchanged).
(d) (Unchanged).
(e) (Unchanged).
(f) (Unchanged).
(g) The Chief Justice of the Supreme Court may also

appoint and assign judges in conformity with this rule
and pursuant to Article 200a-1.

Change by Order of April 10,1986, effective September 1,
1986.

Comment: The words "the Court of Criminal Appeals"
have been added in (a); and subsection "1" has been
added to (g).

Rule 18b. Repealed by Order of April 10, 1986, effective Sep-
tember 1,1986.

Rule 21c. Repealed by Order of April 10, 1986, effective Sep-
tember 1,1986.

Rule 306a. Periods to Run From Signing of Judgment.
1. Beginning of periods. The date of judgment or order is

signed as shown of record shall determine the beginning
of the periods prescribed by these rules for the court's
plenary power to grant a new trial or to vacate, modify,
correct or reform a judgment or order and for filing in
the trial court the various documents that these rules
authorize a party to file within such periods including,
but not limited to, motions for new trial, motions to
modify judgment, motions to reinstate a case dismissed
for want of prosecution, motions to vacate judgment
and requests for findings of fact and conclusions of law;
but this rule shall not determine what constitutes rendi-
tion of a judgment or order for any other purpose.

2. (Unchanged).
3. (Unchanged).
4. No notice of judgment. If within twenty days after the

judgment or other appealable order is signed, a party
adversely affected by it or his attorney has neither
received the notice required by paragraph 3. of this rule
nor acquired actual knowledge of the order, then with
respect to that party all the periods mentioned in para-
graph 1. shall begin on the date that such party or his
attorney received such notice or acquired actual knowl-
edge of the signing, whichever occurred first, but in no
event shall such periods begin more than 90 days after
the original judgment or other appealable order was
signed.

5. (Unchanged).
6. (Unchanged).
7. When process served by publication. With respect to a

motion for new trial filed more than 30 days after the
judgment was signed pursuant to Rule 329 when pro-
cess has been served by publication, the periods pro-
vided by paragraph 1. shall be computed as if the
judgment were signed on the date of filing the motion.
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Change by Order of April 10, 1986,
effective September 1, 1986.

Comment: Amended to delete any
reference to appellate procedure.

The phrase "in connection with an
appeal, including but not limited
to an original or amended motion
for new trial, an appeal bond, cer-
tificate of cash deposit, or notice or
affidavit in lieu thereof, and bills
of exception, and for filing of the
petition for writ of error if review
is sought by writ of error, and for
filing in the appellate court of the
transcript and statement of facts"
is deleted from Section 1; the
phrase, "except the period for fil-
ing a petition for writ of error" is
deleted from Section 4; and the
words "30 days before" are deleted
from Section 7.

Rule 306c. Prematurely Filed Docu-
ments.

No motion for new trial or request for
findings of fact and conclusions of law
shall be held ineffective because pre-
maturely filed; but every such motion
shall be deemed to have been filed on the
date of but subsequent to the date of
signing of the judgment the motion
assails, and every such request for find-
ings of fact and conclusions of law shall
be deemed to have been filed on the date
of but subsequent to the date of signing of
the judgment.

Change by Order of April 10,1986,
effective September 1, 1986.

Comment: Amended to delete any
reference to appellate procedure.

The phrases "appeal bond or affi-
davit in lieu thereof, notice of
appeal, or notice of limitation of
appeal;" "and every such appeal
bond or affidavit or notice of
appeal or notice of limitation of
appeal" and "or the date of the
overruling of motion for new trial,
if such a motion is filed," have
been deleted.

Rules 352-515. Repealed by Order of
April 10, 1986, effective

September 1,1986.

Legal ease.
The Texas Administrative Code
puts the facts at your fingertips.

This is the official approved reference for
the regulations governing state agencies.
The rules and procedures of the Code
affect Texas government and business
- and make it invaluable for any
legal library.

The 22-volume set contains 15 titles - over 11,000
pages - in durable ring binders. It's fully indexed, annotated,
and cross-referenced. You save research time and increase
productivity.

Preserve the value of your Code with Quarterly Updates -
bulletins of regulatory changes as they happen.

Don't be without this indispensable reference. Order your copy of
the Texas Administrative Code today.

Please rush copies of the:
Complete 22-volume Texas Administrative Code ....................................... $995
Quarterly Update Service ......................................................... 5. .. ......$530/yr

Vol./ Initial Update
Title Title Order Service

I Adm inistration ........................................................ t $ 9 0 $ I 50/yr
I Agriculture ... 45 $ 40/yr
I Banking and Securities .. t ................. . 1 $ 75 U $ 50/yr

I to Community Development ...................................... 1 0$ 45 U t 40/yr
1 13 Cultural Resources .................................................. 1 0 $ 45 U $ 40/yr

1 t6 Economic Regulation ........................................... 2 Ul $135 U $ 80yr
19 Education ............................................................... 2 U t 35 $ 0/yr
22 Exam ining Boards ................................................... 2 U $105 U $75/yr
25 Health Services ........................................................ 3 l $115 U $110/yr
2$ Insurance ................................................................. 1 U $105 0 $ 75/yr
31 Natural Resources and Conservation ................... 2 $135 D $ 00/yr
34 Public Finance ................... 1 U $105 U $ 75/yr
37 Public Safety and Corrections ............................ 2 U $105 U $ 75/yr
40 ocial Services and Assistance ............................. 0 $195 Ul $13/yr

All sales are final, no returns. Prices subject to change wit
shipping charges outside of Texas.
Sales Tax added, where applicable @ 61A%

Firm/agency name

Street Address (No Box)

City State

hout notice. Call for

Zip

I 43 Transportation .................... ......... 1 0$ 45 $40/yr
I Postage and/or freight, anywhere in Texas, added as follows:

A. Full Code, Initial Order ................................................ $22.50 Signed
Individual Titles, Initial Order; 1 Volume Title ....................... 1125

2 Volum e Title ..................................... $7.50
3 Volume Title ............. $9.00 Make checks payableto Hart Information Systems, Inc. and mail with this order

B Full Code, Update Service .................................................... $24.50/yr to P.O Box 9802-#588, Austin, TX 78766
Individual Titles, Update Service: I Volume Title ......... $............ 16.25/yr

2Volume Title 0.. $17.00/yr Or, in Texas, call 1-800-TAC-HART,3 Volume Title ........................ ,$17.50/yr Nain de al1- 2-6 -4 9
- Full Code, Initial Orders @ $995.00eaeh .................. 1./ Nationwide call 1-512-467-4469.

Full Code, Update Services @ $530/yr each ...........$ -

- individual Title, Initial Orders
as noted above (total price) .............. $

- Indivdual Title, Update Services H A R T
as noted above (total price) . $

Total Price $ I r.J'i'/\I .. I~Totl ries -- INFORMATION
Sales SYSTEMS

Shipping Charges $ --

Grand Total $ _ a division of hart graphics, Inc.

.----------------------------------
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